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PRUDENTIAL OIL CORPORATION 
VS.- 67 Civ. 3748 
PHILLIPS PETROLEUM COMPANY 


January 15, 1976 


(Trial resumed.) 
(In open court - jury present.) 
THE COURT: Good morning. members of the jury. 
At this time, before we ccntinue, I would like 
to say to all of you that I appreciate the fact that you 
come here on rink, and this morning I was late. It was 
unavoidable on my part. Certainly no intention to 
inconvenience anybody and I do appreicate the fact that 
all of you have been so cooperative in coming here on time. 
All right, will Mr. Rosenthal resume the stand. 
LAWRENCE M. ROSENTUHUAL, resumed. 
THE COURT: Mr. Urowsky, you may continue your 
voir dire. 
VOIR DIRE EXAMINATION (Continued) 
so’ MR, UROWSKY: 

Q Mr. Rosenthal, how many financings with major 
petrochemical projects was your firm, L. M. Rosenthal, 
responsible for managing? 

A None. 


Q Mr. Rosenthal, do you have any experience woraing 
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in the petrochemical business? 

A I was a director for many years of a company 
called Alcolac Chemical Company, which is a manufacturer of 
surfactants and using chemical feedstocks as a raw 
material. 

Q What were your responsibilities as a director? 

a Those normally of a Abresnes, to be aware of 
tne company's business and to vote on decisions affecting 
future decisions of the company, plant expansions, finan- 
cings, etc. 

Q Were you engaged in day to day management 
functions for that company? 

A Nc, I was not. 


Q Do you have any technical expertise in the 


by 
% 


| 
| 
| 
| 
! 
| 
| 
| 
| | 
are of petrochemical production or in the Chemistry of | 
petrochemical manufacture? | 
A No, I do noc. | 
Q Do you have any expertise in the area of petro- 
chemical plant design? 
A No, I do not. 
Q | Are you familiar with the economic factors 
which affect the success or Peilice of a petrochemical 


operation during the period 1961 to '68? 


A That is a hard question to answer, Mr. Urowsky. 
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Because I certainly am familiar with the fact that during 
that period the United States government had imposed an 
oil import quota; that there was a substantial price 
difference between imported oil and domestic, so that if 
one had an oil import quota you immeidately nad a price 
adrantaoms.: That's a broad financial fact. 

I am certainly not familiar with any specifics 
as to operating details of the petrochemical plant because 
I'm not an expert either in petrochemicals or chemistry. 

Q Apart from the advantage which a plant 
possessing a quota to import foreign oil would enjoy, are 
you aware of any other factors which would be significant 
in determining -- 

MR. FARRELL: Your Honor -- go ahead, finish 
your question. 

Q Are you aware of any other factors which you 
would describe as significant in affecting the success or 
failure of a petrochemical operativn during the years 1961 
through 1968? 

MR. FARRELL: Your Honor, I object. This is 
really getting into something that should be covered on 
cross. 

THE COURT: I will sustain the objection, but 


the same question may be asked on cross examination. 
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MR. FARRELL: Precisely, your Honor. 

MR. UROWSKY: I have no further questions for 
this wi-cness. 

THE COURT: I will permit the witness to 
testify. The witness' itis tambien and experience have 
been made known to the jury, and if the witness expresses - 
any opinion, the jury will weigh his opinion in light of 
his qualifications and experience. 

DIRECT EXAMINATION 
BY MR. FARRELL CONTINUED: 

Q Mr. Rosenthal, in preparing to testify today, 
did you read certain documents? 

A Yes, I did. 

Q Now, I will show you documents and ask you if 
you have familiarized yourself with them before testifying 


today. 


To save time, I will bring them all up at 


Mr. Rosenthal, did you review Plaintiff's Exhibit 


Is this Prudential's brochure? 
Yes. 
Yes. 


Mr. Rosenthal, did you review Exhibit J-45? 
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This is the Phillips one? 
Of January '64. 

A Yes. 

Q Did you review Exhibit J-85, which is the 
agreement between Phillips Petroleum Company, Puerto Rican 
Industrial Development Company and the Economic Development 
Administration? 

A Yes, I did. 

Q Did you review Joint Exhibit 50, which is 
entitled a proposai to Mr. Rafael Durand from Stanley 
Learned regarding a core chemical industry for Puerto Rico? 

A If this is the one described as the final 
Phillips one, yes. 


Yes, I did. 


© 
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Q Did you review Exhibit J-70 which is an 
agreement dated May 27, 1965 signed by Mr. Durand the 
Administrator of EDA and Mr. Learned, President of 
Phillips and approved by the Governor of the Commonwealth 
of Puerto Rico? 


A Yes. 


is the minutes of a conference on Wednesday, March 10, 
1965, at the Department of Interior? 
A Yes, sir. 


Q Did you review Exhibit D-199 which is the 


Q Did you review Defendant's Exhibit 198 which 


official report of the proceedings before the United States 
Department of Interior on March 16, B65? 
A Yes, I did. 
Q Did you review J-53-E which is the testimony 
vi W.W. Keeler, an extract of that testimony, before the 
Department of the Interior on July 31, 1964? 
A Yes, I did. 
Q Did you review Joint Exhibit 85 -- 
I think it is the same as this one. 
It is another copy, I am sorry. 
I meant Plaintiff's Exhibit 213 which is a 
brochure entitled Puerto Rico Petrocheniéal Industries, 


iInec.? 
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Yes, I did. 

Q Exhibit J-37 which is a letter dated June 6, 
1962 from W.C. Hewitt of Phillips Petroleum Company to 
Bruce K. Brown? 

A Yes, I did. 

Q Did you review Defendant's Exhibit 205 for 
identification which is a memorandum of Apri. 13, 1965 
from Mr. Kron to Mr. Head, with copies to certain others 
and attaching thereto several pages of tables? 

A Yes, I did. 

Q Did. you review Joint Exhibit 33 which is the 
memorandum of a conference with Cordell Moore, Oil Import 
Administrator, o1 May 9, 1962, with Mr. Snediker, an 


atsistant to Mr. Moore, Mr. Chapman and Mr. Brown? 


A Yes. 


Q Did you review Defendant's Exhibit 207 for 


identification, which is a letter dated April 22, 1965 
from Mr. Waldby of Phillips to Mr. Douce, chairman of the 
operating committee of Phillips? 

A Yes. 

Q Mr. Rosenthal, did you also review Plaintiff's 
Exhibit 230 which is the annual reports of Phillips Puerto 
Rico Core from 1967 through 1972? 


A Yes, I did. 
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Q Mr. Rosenthal, was there anything else you 
reviewed in preparing to testify today? 
A Yes. After reviewing th s material I sought 


to see if I could find any situations which I felt were 


relatively analogous to the present question and in that 


case I reviewed the initial concept and financing of that 
concept of Commonwealth Oil Refining Company, Inc. and 
also the proposed financing of Commerce Oil Refining 
Corporation. 

Q Was there anything else, Mr. Rosenthal? 

A Not specifically in terms of documents, Mr. 
Farrell. 

Q Having reviewed that materiai are you familiar 
with the concepts of Messrs. Shippee, Willey and Young 
as stated in Plaintiff's Exhibit 215? 

A If it is the brown bound, yes, I am. I'm sorry 
I don't know them by number, Mr. Farrell. 

Q Can you tell me what those concepts are? 

A Basically the concepts in the brochure as I 
understand them are, one, that in order to get the 
Department of the Interior to grant an oil import quota 
license one didn't need a back~to-back commitment, an 
existing commitment for a chemical plant at the very 


beginning. 
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That so long as {ou created or designed a 
chemical plant which was conceived to manufacture @ high 
degree of petrochemicals as opposed to fuels and so long 
as you committed those petrochemicals or that petrochemical 
output for the use of other potential locaters of plants 
on the Island of Puerto Rico, and if you further went out 
and solicited such people to use those feedstocks, that 
then you would probably be able to succeed in getting the 
petrochemical plant anu the quota -- pardon me, the quota 
which was essentially to the petrochemical plant. 

Q Mr. Rosenthal, assuming that you have correctly 
stated the concepts and assuming that the documents which 
you have reviewed indicate that Phillips utilized those 
concepts in applying for an oil import allocation, do 
you have an opinion as to the worth or value of those 
concepts? 

A Yes, I do. 

Q How did you reach that opinion, Mr. Rosenthal? 

By two separate means. 

Will you describe them one at a time? 

All right. 

May I refer, your Honor, to my copies of these 
because I have them marked up? 


THE COURT: Anything you refer to you have to 
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state the number of it for the record. 

THE WITNESS: It is 230. 

MR. UROWSKY: Ibjection. I think we will 
object at this point to any testimony by the witness with 
regard to the value of the concepts in a petrochemical 
industry. 

THE COURT: Are the grounds of the objection 
any differencly than we discussed so far? 

MR. UROWSKY: No, sir. 

THE COURT: I will overrule the objection. 

I will instruct the jury at this time an 
opinion of an expert witness is not bdinging upon you. 

It is evidence like all other evidence in the case which 
is to be weighed and considered by you and I will instruct 
you later at the close of the case as to those consider- 
ations which affect particularly consideration by the 

jury of an opinion of an expert. 

MR. FARRELL: Mr. Rosenthal I think misspoke. 
Exhibit 230 are the financial statements. He wanted 
to use his own copies. I think I better mark them since 
he will be looking at them. 


THE COURT: They may be marked for identifica- 


(Plaintiff's Exhibit 234 was marked for 
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identification.) 

Q The question was, Mr. Rosenthal, will you 
describe one at a time the methods you used in reaching 
your valuation? 

A It is always very herd, Mr. Farrell, to 
designate specific value for a concept which then leads 
to the establishment of a concrete entity. 

So in addition to my experience, I looked as I 
testified earlier, at the initial allocation of equity 
in the Commerce and Commonwealth. 

In Commonwealth the initial allocation of 
equity to the collective promotional group was 43 per cent 
of the equity and, in Commerce, the initial allocation of 
equity to the promotional group 4s a whole was 33 per cent. 

In the brochure which Prudential supplied to 
Phillips -- 

Q Is that 215? 

A Yes, this brown one. I will try to refer 


by numbers. 


Q You have to coen the cover, unfortunately. 


A Yes, it is 215. 
On page -- 
Q The pages are not numbered. You will have 


to read the heading. 
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A There is a page in here, while I am seeking 
it, which clearly stated that the promoters or the 
promotional group which was Prudential by definition, 
is anticipating receiving ultimately 4 million out of 
15 million shares or 27 per cent of the refinery which 
- would result. 
Clearly, no matter what conclsion I came to 
as 4 result of examining Commonwealth, Commerce or any 
other relevant material, one could never find somebody was 
entitled to more than they were asking and here initially 
they show themselves as being the beneficiaries of 27 per 


cent. 


After the valuation of that plus my other 


experience in situations where you are trying to allocate 
equity among concepts, money, people who had certain 
skills, I came to the conclusion that a fair allocation 

to the group which developed the concept, which led to the 
granting of the quota, would heve been 25 per cent of the 
equity of the project. 


(Continued on next page.) 
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Q Now, Mr. Rosenthal, did you also have a second 
method or are you finished? 
A No, I wasn't finished, Mr. Farrell. 

You asked me my coming to value. I have to 
explain how I got there. Then to try and decide what that 
25 percent would have been worth, because it is obvious tha 
Phillips didn't give Prudential, et al, 25 percent, I took 
the reported earnings of Phillips Puerto Rico Core, Inc., 
for the first three years of its full operations, right 
after the start up appeared. 

Q Why did you choose three years? 
A. So that it would give me a meaningful average 9 
the first three years in operations. I would normally pick 


three. There is no magic to it. I could have extended it 


to five. I normally use three years, when I do things 


similar to this. 
In 1969 the pliant earned, as per reports, 
$9,809,838. In 1970, it earned $12,841,385. In 1971 
it earned $12,467,091. 
The total of those three was $35,058,014. 
Divide that by three and I got an average of $11,686,000. 
I then took a multiple of ten times those 
earnings. It is frequent, as all common stocks are 


typically expressed in price earnings ratics, you also 
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compare them to- book values and other things, to use 


multiples, and I chose the 10 in light of a whole variety 


of facts, one of which was that you were limiting, you 


are operating under m oil import quota which although 

had some language as to possibility of renewal, was not 
guaranteed, there was an obligation to keep the money in the 
Commonwealth of Puerto Rico, there was an obligation to 
re-invest $55,000,000 of it in other chemical plants, and 

I came up with an aggregate value of $116,869,046.70, and I 
didn't mean to refine it down that low, but I'm showing 

you how I arrived at this mathematically. 

25 percent of that, $29,215,000; $11,000,068. 
Then I arbitrarily cut that in half. And I arbitrarily 
cut that in half for specific reasons: 

Number one, under all circumstances Phillips 
would have been in control of the plant. Whatever interest 
they had given the conceptualizers, whether it had been 25 
percent or 30 percent or whatever, there is no question in 
my mind that under any normal business dealings Phillips 
would have maintained absolute control. That creates a 
lesser value for the minority interest. And so I chop it 
in half and I came out with a mathematical computation of 
$14,607,505.84. And that was one way I went at it. 


Q That is your opinion of the value of these 
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concepts as calculated by what you called the first method? 
A By the first method I used. 
Q Thank you. 
Now, will you tell 1s the second method? 

A Then I took another approach. It is clear from 
the facts, as I have examined them, that Phillips did not 
seek to have Prudential as a partner in the project. And 
therefore I considered what might have occurred if at the ti 
the plant was actually being created Phillips had sat down 
with the Prudential group and said "We don't want you as 
partners." 

Now, let's come up with a fair value for your 


concept, and let's part ways and let us go on and build our | 


petrochemical plant and do everything else we want with et 
And Mr. Walker testified yesterdey, and had 
he not, I would have had to go to somebody like Mr. Walker, 
who was an expert in testifying as to values -- Mr. Walker 
testified yesterday that the value in excess of the bricks 
and mortar, of the plant as initially established, princi- 
pally attributable to the concept and the getting of the 
quota, was $27,000,000, and I arbitrarily cut that in half 
because clearly Phillips was making a contribution to this; 


without Phillips it wouldn't have happened. They «re 


entitled to half of it. The conceptualizers for giving 
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Phillips the idea and letting them have the plant and keep 


it are entitled to the other half and by that method, I 


came up with $13,500,000 and the two methods and the 
values were close enough so in my own mind I was satisfied 
that they were reasonable as to the proper allocation of 
values. 
MR. FARRELL: That's all I have, your Honor. 
THE COURT: You may cross examine, Mr. Urowsky. 
CROSS EXAMINATION 
BY MR. UROWSKY: 

Q Mr. Rosenthal, is it fair to say that the 
value to be attributed to an idea or a concept which is 
possessed by someone is not greater than the value which 
he himself puts on it'and asks for it? 

A I think I already said that, Mr. Urowsky, 
in saying that in no way could I have found found that 
Prudential was entitled to more than the 27 percent they 
asked for in their own brochure. 

Q And you would value that 27 percent, if I 
understand your first method, at approximately $29,000,000 
or actually half of that, I guess, $14,000,000? 

A No, Mr. Urowsky. I used 25 percent. 27 percent 
was what they were asking, and I said I wouldn't go up to 


the numbers used in either Commonwealth or Commerce, even 
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though they were higher, because Prudential itself had 
said 27 percent in there. 
Q Right, and when you translated that into a 
dollar figure, it was $14,000,000? 
A Correct. 
Q Are you aware, Mr. Rosenthal, that in 1965 
Mr. Shippee, under oath, stated that the value of his 
efforts and his concepts in promoting this project were 
worth one and a half million dollars? 
A No, I am not. 
MR. FARRELL: I object to that, your Honor. 
THE COURT: I will overrule the objection. 
He said Mr. Shippee, didn't he? 
MR. FARRELL: But it misstates his testimony. 
THE COURT: Well, the jury will recall the 
testimony. And you may develop it further on redirect 
examination. I think the question was asked in terms of 
Mr. Shippee, wasn't it? 
MR. UROWSKY: Yes, that's right, your Honor. 


THE COURT: All right. 


Q Mr. Rosenthal, are you familiar with the concep 


of Messrs. Shippee, Willey and Young, with respect to this 
proposed petrochemical facility? 


A I think I just said, Mr. Urowsky, I am familiar 
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with them as I have studied them, as they are contained in 
the documents I have just said I have reviewed. 

Q As you understand that concept, is it the 
concept of a petrochemical refinery or is it the concept 
of a petroleum refinery? 

A hs I understand the concept, Mr. Urowsky, it is 
neither. ‘The concept was, during the period we are 
talking about, the granting of an oil import quota 
allocation was of great value. The question was, how did one 
get it? 

Whether it were Phillips I think or Esso or 

Texaco or even groups who had no experience, if you could 
have gotten an allocation -~ 


Q What I'm asking -- 


A Pardon me, I'm trying to answer your question, | 


Mr. Urowsky; -- of 50,000 barrels a day, there were 
profits to be made, and the concepts that were contained 
in the Prudential proposal were concepts which would allow 
the Puerto Rican government, through EDA, to go together 
with the promotor conceptualizer to the Department of 
Interior and obtain a satisfactory result in the granting 
of the quota. 

Q But did the concept as it existed or was 


alleged to have existed in 1962 and 1963, involve the 
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construction of a petroleum rerfir-"y, of, for example, the 
kind that Commonwealth was, or was the concept the concept 
for the creation of a petrochemical facility? 

A Mr. Urowsky, I've already testified that I am 
not an expert on petrochemical - petroleum refineries. As 
I understand it, the difference was that this particular 
plant that they were talking about was to be more flexible 
in terms of its ability to generate petrochemical output 
as opposed to fuel output. 

Q Do I understand you to state that flexibility 
in the refinery was part of the concept? 

A Yes, you do. 

Q Can you explain to me what it means for a 
refinery to be flexible? 

A Mr. Urowsky, again, I have to go back. YOu 
have asked me a number of question, whether I am an 

THE COURT: Please don't argue with the 
examiner. 

THE WITNESS: I'm sorry, your Honor. 

THE COURT: If you can explain it, explain it. 
If you cannot, you may say to him that you cannot. 

A I cannot technically explain what it means to 
be flexible. 


Q Do you know whether it is technically feasible 
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to construct a flexible refinery. 


A I believe it to be but again I'm not an expert 


in the area. 

Q What is the basis for your belief that it is 
possible and feasible to construct a flexible refinery? 

A Some of the testimony I heard yesterday and 
also having reviewed some of the documents prepared in 
the proposals by Universal Oil Products, who are experts, 
as I understand it, experts in design of refineries, etc. 

Q Would the degree to which a refinery is 
flexible be affected or determined by the quality of the 
crude oil that was used? 

A I have no idea. 


Q Would it be the flex.bility of the refinery, 


if it is feasible to construct such a facility, be affected 


or determined by the fractionating process that was used? 
A I have no idea. 


Q Do you know whether there are established 


_techniques in the industry for effecting greater flexibilit 


in the refining operation of a facility, or a refining 


facility? 

A Only by hearsay. I have no expertise on that 
matter. 

Q And do you know whether there were existing 
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plants in 1962 and 1963 designed for the flexible productio 
of petrochemicals and gasoline? 

A No, I do not. 

Q Now, Mr. Rosenthal, is it your understanding 
that the concept or the concepts of Messrs. Shippee, 
Willey and Young included the idea that the refinery, the 
core refinery built hai to sell its products to any 
chemical company locating in Puerto Rico even if the core 
refinery sustained lossess in connection with such sales? 

A No. 

Q Your understanding that that is not part of 
the concept? 

A I think, Mr. Urowsky -- may I refer to a docu-'" 
ment, your Honor? 

THE COURT: If you do, you will have to state 
for the record what you're looking at. 

THE WITNESS: I will. There is a sentence in 
here talking about a quasi-public utility, and I suspect 
that that was what Mr. Urowsky was referring to. 


THE COURT: What document number are you looking 


THE WITNESS: I'm sorry, your HOnor. This is 


Plaintiff's 215, the Prudential submission, as I understand 


it, Prudential submission to Phillips. 
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Mr. Marks or somebody, if you could be helpful 
to me in finding it quicker -- 

THE COURT: No, I can't have this. 

Frame another question. This is cross 
examination. Go on to another question. 

THE WITNESS: I'm sorry. 

THE COURT: Or reframe the same question so 
that it won't require him to take a lot of time looking at 
a document. Let him identify it from his memory. 

Q Mr. Rosenthal, is it your understanding that 
the concept or concepts of Messrs. Shippee, Willey and 
Young with respect to a petrochemical refinery included the 
idea that the refinery, the core facility, would be 
required to sell petrochemical feedstocks to satellite 
chemical companies locating in Puerto Rico irrespective 
of whether the core facility could make any profit on those 
transactions? 

A It was my understanding that the core plant 
would have a responsibility to the Puerto Rican government 


Or to people of Puerto Rico to make available, to the best 


of its ability, certain feedstocks to promote further chemi 


cal industry. 
Even if those were not necessarily done at 


norma) margins. 
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Q Would it also be required to make those sales 
even if it sustained losses as a result cf those operations 
Was that part of the concept? 

p Mr. Urowsky, I was looking -- there is some 
ambiguous langauge in there, and I was looking for the 
language and it was my interpretation of that, as I recall 
from reviewing it, that the obligation would be to provide 
the feedstocks at reasonable costs even if not highly 
profitable. 

I did not interpret it to mean that they would 
have to take a loss on the supplying of those feedstocks. 

Q Would it surprise you if you learned that that 
was part of the concept? 

MR. FARRELL: I object to the form of the 
question. 

THE COURT: If the witness doesn't understand 
the question, he may say so. The “that” that is contained 
in the question -~ 


THE WITNESS: Not particularly. 


THE COURT: Do you tunderstand the question? 


THE WITNESS: Yes, I do, your Honor. 
THE COURT: All right. 
A That was my answer. No, it would not surprise 


me unduly. 
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Q Mr. Rosenthal, did the concept, .s you understand 
it, concept of Messrs. Shippee, Willey and Young, also 
include the idea that the government of Puerto Rico would 
make good any losses sustained by the facility arising out 
of the production of petrochemicals? 
A No. 
Q Mr. Rosenthal, were you present in this court- 
room during Mr. Shippee's examination? 
A No, I was not. 
Q Have you had occasion to read the transcript 
of Mr. Shippee's examina.ion? 
A No, I have not. 
THE COURT: Have you read any of the testimony 
in this case? 
THE WITNESS: The one thing I have read, your 
Honor, was my own testimony ' 2fore you yesterday. 
Q So you are unaware that Mr. Shippee testified 
in this proceeding on direct examination -- 
MR. FARRELL: Your Honor, I would object and 
I would interrupt that because I think that is unfair. 
THE COURT: The witness has said that he did not 
read any of Mr. Shippee's testimony. We all know he 


wasn't present here. So accordingly, it would follow that 


he wouldn't be aware of what he testified to. 
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MR. FARRELL: That's right, your Honor. 
THE COURT: I will sustain the objection. 


Did Mr. Shippee or anybody else tell you at 


any time the substance of what his testimony had been? 


THE WITNESS: No, your Honor. 
THE COURT: Anybody, including the lawyers? 
THE WITNESS: No, your Honor. 


THE COURT: All right. 
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Q Mr. Rosenthal, did you understand that a right 
of first refusal was a part of this concept? 

A I understood it was an inherent part of this 
concept, that the raw abana for subsequent chemical 
plants would be made available to any chemical industry 
that wanted to locate on the Island and utilize them. 

That can be accomplished in a whole number of 
ways. Right of first refusal, they could mandate storage 
of certain of them -- there is a whole bunch of ways. 

I understood the concept clearly, the only 
reason for granting the import quota allocation was to 
have those feedstocks available for the creation of more 
chemicals, commerce and more jobs on the Island of Puerto 
Rico. 

Q But did you understand specifically that that 
was to be accomplished under the concept through a right 
of first refusal approach? 

A I had no specific understanding as to what 
the final mechanism would be for accomplishing the goal. 

Q Have you been told by anyone or learned from 
reviewing the documents which you have examined whether a 
first refusal approach was at least considered as one 
mechanism? 


A Well, in the final agrement, Mr. Urowsky, 
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between Phillips and EDA there is contained a right of 
first refusal or if not available an obligation on Phillips' 
part to retransport the feedstocks to somebody who wanted 
it. 

Q Do you know whether it was part of the 
proposal which was presented by Messrs. Shippee, Willey 
and Young? 

A In that language per se it was not but it was 
contained in the concept. 

Q Mr. Rosenthal, does the merit of a concept or 
idea affect its value? 

THE COURT: Is that a difficult question? 

THE WITNESS: Yes, it is for this reason: 

I have been involved in people trying to cause 
financing or a certain concept to come into reality. 
Many of them have merit but fail of accomplishment. 


So that you can only focus on what the merit 


is when you achieve, come to achievement. 


I have seen some meritorious ones, I considered 
meritorious, it is a value judgment, never succeed and 
others succeed and that is why I was hesitant as to exactly 
how to answer Mr. Urowsky's question. 

Q But merit has some role in determining value 


of a concept, doesn't it? 
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A Not to me, Mr. Urowsky. To me what happened 
3 is whether or not it finally achieves accomplishment. 
4 THE COURT: Can an unmeritorious idea achieve 
5 accomplishment? 
” THE WITNESS: Sadly I believe they have in our 
7 society. 
8 Q Is it possible apart from specific circum- 
9 stances in which an idea is realized, if it is realized, 
10 to state factors which affect its value? 
ul THE COURT: You understand he is asking you 
12 in reference to commercial and mercantile ideas, not talk- 
13 ing about ideas in gross. 
- A I appreciate that. 
15 THE COURT: Matters of business ideas. 
. 16 Can you answer that last question? 

W THE WITNESS: If I understand it, you are 
18 asking me are there value differences or weights between 

| the quality of ideas or through uniqueness, et cetera? 
20 Q That is right. 
21 A I would answer that there are but I would 
2 like to qualify my answer if I may. 
“2 To the extent that those values have come out 
a“ in specific negotiations at the time. Different people 
25 respond differently to different ideas and I have been 
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involved in the financing of a whole bunch of concepts 
or ideas and sometimes I have been stunned at the values 
that some of the parties to the meeting, particularly 
people putting up money, are willing to assign to the 
concept so you can't have a constant level. 7%. is Ss 
matter of what comes out of a given negotiation among 
parties and how much one is disposed at that moment with 
respect to the concept. 

Q These matters are generally the result of 
negotiations and reactions of individuals to different 
ideas and concepts, is that right? 

4 Right, individuals representing typically 
institutions. 

Q And does the product of those negotiations and 
values which are assigned to the concept which are the 
subject of the negetiations, does that vary from situation 
to situation? 

A All over the place. 

Q Does each of those situations depend on its 
peculiar circumstances? 

A Yes, it does or they do, I am sorry. 

Q Is it possible to state a uniform rule? 

None that I know of. 


Are there even general standards to guide some- 
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one in determining what the particular value of the concept 
which someone wishes to promote and see placed into a 
business venture, are there any guide lines to determine 
what value that concept will have, apart from the partic- 
ular negotiations which are conducted with regard to that 
concept? 

A No, because they vary gZreatly on what the 
ultimate outcome of the concept will be, what are the 
economics or other gratifications to be received by the 
parties to the bargain from the concept. 

Q So there aren't even genera. standards with 
which we could fix a value in the absence of such negoti- 
ations, is there? 

A No, I think you have to look at each one 
individually, try to find that which is analogous because 
you never find an identical situation, as you can reason- 
ably do and then use the collective body of experience in 
similar kinds of negotiations vis-a-vis concept, capital 
and people needed to implement the concept and come out 
with some fair measure of what people are entitled to. 


Q Are you aware of any specific negotiations 


which took place between Phillips and Prudential regarding 


the value of this concept? 


A No, I am not. 
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THE COURT: Is it customary in your work to 
find people who are furnishing only concepts where they add 
to the concept no managerial efforts and no capital; put 
the concept in the picture and then depart? 

Don't people who have concepts usually bring 
their own managerial efforts and their own money? 

THE WITNESS: Well, your Honor, I can give you 
two specific examples from my own experience. 

THE COURT: I am asking you in general. 


THE WITNESS: In general the conceptualizers 


stay with the project unless the parties they have 


presented it to exclude them. 

THE COURT: All right. What they get is 
inclusive of their staying with the project and running it 
for the benefit of the investors? 

THE WITNESS: Generally, your Honor, it turns 
that the conceptualizers are not very good runners and 
they get dismissed but yet they do retain their equity to 
the concept. In some cases it is negotiated out. 

Q Mr. Rosenthal, are you generally familiar with 
the practices which prevail in the financial community 
with respect to compensation of promoters or finders of 
business opportunities in cash? 


A Mr. Urowsky, I will answer yes but I assume 
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you are not lumping promoters and finders as one and the 


same. 


Can promoters and finders often be the same 


A Finders are typically referred to as promoters 
but in a true economic sense a promoter is not a finder. 

Q In a true economic sense what is the difference 
between a finder and a promoter? 

A As I use those terminologies, because they are 
words of art, a finder is somebody who gets an idea from 
X, picks up a telephone and introduces him to Y. Then 
X an Y get together and the finder may or may not 
participate in the negotiations and may or may not adie 

“ructure the deal. That is a finder. 
A promoter is somebody who develops a concept, 
wants to go with it and seeks financing for his project. 

Q Mr. Rosenthal, are you familiar with the so- 
called 54321 formula for compensation of finders of 
business projects? 

A Absolutely. 

% 

Q Will you explain what that formula means to 

the Court and jury, please? 


A Yes. There are no absolutes but it is quite 


frequently used in terms of playing the role of finder to 
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request a fee which is equal to 5 per cent of the first 
million, 4 per cent of the second million, 3 per cent of 
the third million, 2 per cent of the fourth million and l 
per cent of all consideration thereafter. 

thie is sometimes used -~ I have seen much 
higher fees and much lower fees. 54321 is typically 
a place where people begin to bargain. 

Q Typicably for the finder of business oppor- 
tunities what would be his compensation on a transaction 
of approximately $60 million if the 54321 formula was to 
be followed? 

MR. FARRELL: I object to it, it is an 
arithmetical computation. 
THE COURT: It is not so simple. I have 


been trying to do it myself. This man has a calculator 


in front of him. Why don't you let him do it on his 


calculator and if the jury finds his mathematics is not 
correct, they can do their own mathematics. 

I don't know that you can do it in your head 
unless you are a finder. 

THE WITNESS: I have collected finders fees 
and I can't do it in my head. 

THE COURT: Does your machine work? 


THE WITNESS: Yes but it is easier to ado it 
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this way. 
THE COURT: Did you work it out, Mr. Urowsky? 
MR. UROWSKY: I think I have, your Honor. 
THE COURT: Why don't you suggest a number. 

Q Is the compensation in a case under the 54321 
formula where the transaction is approximately 5 million, 
the finders fee is approximately $150,000? 

A $140 if I have it correctly -- I think you are 
right, it is i50. 

Q And if the transaction were $60 million -- 

A Add 1 per cent of 55 million to it. 

Q And that would be approximately? 

A Exactly 55,000 I think -- 550,000. 


Q So that on a transaction which is a basic 


transaction of $60 million the finder for the transaction 


would have a fee of approximately $750,000? 

A If one agreed to the 54321 and that is the 
finder's fee. 

Q Right. 

A Right. 

Q Are there variations observed on the 54321 
formula? 

A Absolutely. 


Q Sometimes it is higher? 
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A Sometimes it is lower. 

Q Right. Are the size of those fees con- 
ventionally determined by agreement of the parties before 
the financing takes place? 

A No. 

Pardon me, I was about to say absolutely before 
I heard the last words. I apologize for answering you 
before you finished. 

Very often when one is dealing with people in 
good faith or feeling one is, since there is a high risk -- 
the reason these fees get so high is that you frequently 


may try 20 or 30 deals with no success and-finally achieve 


success on one and the compensation on that one is meant 


to pay for the 20 or 30 failures. 

And when one is working as a team you don't 
like to disrupt the quality of the team by getting into 
negotiations as to what the compensation will be. 

Typically, when working together, in my 
experience the fee finally gets set when the deal is 
done. 

I can tell you that just this week I have con- 
cluded a transaction I have been working on for a year and 
a half and only when I came in with the final result did 


I sit down with the principals and talk about the com- 
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pensation. Because before that it was a futile exercise 
and why go to an adversary proceeding between friends 
unless you know you got something real to talk about. 

Q Was this allocation of your fee made before 
the financing actually took place? 

A This is a joint venture and, no, it was agreed. 
I put all the pieces in place and, no, I was at their 
mercy if the question was did I negotiate, I was at their 
mercy. 

Q Was this a fee in cash? 

A No, a participation in a joint venture. 

Q Can you tell us how such a fee or participation 
on that basis was awarded? 

A Do you mean in my particular case? 

Q That is right, let's take your parcicular case. 

A I told the other parties what I considered to 
be equitable, they didn't disagree with me and we were all 


happy. 


Q Did you decide what would be equitable on the 


basis of how much time and effort you spent in working on 


the transaction? 
A No, purely on the result. 
Q Was that completely irrelevant? 


Purely on the result and what I considered to be 
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fair practice for the result and for what I had acccom- 
plished for them. 

Q Did you ever have a principal disagree wit: 
you 2s to a fee which you asked for? 

A Yes, I have. 

Q Whet grounds were used in that situation or 
generally to sustain an objection to the level of fees? 
What grounds do people object to them on? 

A They were too high. 

Q Because of what? 

A Because they -- these are value judgments. 

I have never litigated a fee in my whole life. I have 
had disagreements and we sat down and worked it out and 
this is the normal negotiations between people, parties 
to a deal. 

I can walk in and say I think we are entitled 
to X and they sometimes say yes and that is the instant 
case I just told you about. 

Other times they say why? and depending upon 
your relationships, both past, contemplated, et cetera, 
you will either give in, be stubborn or compromise or stick 
and the facts vary tremendously from case to case. 


Q So that it is really impossible apart from 


going through the negotiation process to be able to deter- 
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mine the value of a fee? 

MR. FARRELL: Objection, your Honor. 

THE COURT: it is cross-examinaticn. I will 
permit him to ask. 

Still talking about finders? 

No, it is not impossible. 

Mr. Urowsky, it is not impossible to determine 
the value of the fee because certainly one can turn to 
one's peers who have been in similar situations and if 
necessary that is why frea: ly we provide for arbitration 
and when you get down to final contracts about subsequent 
fees, it is not impossible to turn to a group of one's 
peers and have them assign a value. 

You don't need the negotiating process but in 
normal functioning of commerce it is done in the negotiating 
process. One doesn't go to an adversary proceeding to 
try to get a deal done. If that is so, our whole 
economic process will come to a stop. 

Q Every case is different? 


A Every case is unique. 


Q Mr. Rosenthal, did you consult the case of 


Commonwealth Refining Company in preparing your testimony 
today? 


A I testified I did. 
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Q Do you remember tne financing of the 


Commonwealth Oil Refinery Company to be comparable as 4 


project to the Core project? 


A I regard it to be anaj.ogous. 

Now, I am not an @xpert on the English language. 
Commonwealth was djfferent than the Phillips Puerto Rican 
Core. On the other hand it also has many similar 
characteristics. It is oil, a petrochemical complex, 
oil refinery and I am not an expert on those words, I 
already testified to that. It is an oil refinery so I 
would say that Puerto Rico was conceived by people who 
basically were promoters, not a major oil company. 


(Continued on next page.) 
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Q Well, let's review that for a moment, Mr. 
Rosenthal. 
When did the financing of Commonwealth Oil 
Refining take place, originally? 
A There were two. 
Q The original financing of Commonwealth. 
A I believe, and if I may, your Honor, I can 
refer to the prospectus and give an exact answer, 
THE COURT: Well, if the prospectus is here, 
it may be marked for identification. 
THE WITNESS: It's in the briefcase, yes. 


A October 23, 1953 was when it was basically 


conceived. 


Q Do you know whether economic conditions in the 
oil industry or the petrochemical industry were the 
same in 1968 when Core was financed as they were is 1953 
when CORCO was financed? 

A From my understanding, having read boch 
Commonwealth, Commerce, and this material, they were not 
the same. There was the imposition of mandatory -- of the 
quota system, which changed the economics substantially. 

Q Do you know whether Commonwealth as it was 
originally financed was an oil refinery or a petrochemical 


facility? 
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A As it was originally conceived, to the best of 
my reading of these papers, it was conceived, I believe, 
as an oil refinery, what I call an oil refinery. 

Q Not a petrochemical facility? 

A I am not particularly familiar with the 
hMhuances of difference. I think it was designed to produce 
fuels -~- I can be sure by referring to the chart -- as 
opposed to feedstocks for other chemical plants. 

Q Mr. Rosenthal, who were the principals in 
Commonwealth financing, who were the promotors? 

A The promotors were an Admiral Carter, a 
Messrs. Gilbert -- pardon me if I make an error in these 
names, these are not people I know personally -- Messrs. 
Gilbert and Carter, who also owned a company called New 
England Petroleum, and the First Boston Corporation. 

Q Was there a man named Carey, Edward Carey 
involved? 

A I think I said Mr. Carey, Gilbert and Carey. 

Q I thought you said Gilbert and Carter? 

A No, there was an Admiral Carter, Messrs. 
Gilbert and Carey, who each owned jointly New England 
Petroleum or New England Oil, whatever it was called, and 
then the First Boston Corporation. 


Q What percentage of the equity in that financing 
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was retained by Mr. Carey? 

THE COURT: We are talking about the equity 
in the business now, not the financing. 

MR. UROWSKY: That's right. Equity in the 
business. 

THE WITNESS: Your Honor, or Mr. Urowsky, that 
is a moving number, as the company continues to do further 
financing, but after the initial financing, which involved 
40 some odd million dollars, Messrs. Carter -- pardon me, 


Messrs. Carey and Gilbert, who were partners -- if you want 


me to I will break it separately -- and New England Petro- 


leum, which they owned jointly, had 137,600, I think it is 
roughly 20 percent. They had 20-percent, First Boston 
had 20 percent, and Admiral Carey had 3 percent. 

Q Can you tell us what the business of New Englan 
Petroleum was in the 1950s? 

A As I understand it, New England Petroleum 
was in the business of distributing on a wholesale basis 
fuel oils in the New England area. 

Q Was it also an oil broker? 

A It may well have been. I'm not an expert on 
New England Petroleum's business. 


Q Mr. Rosenthal, was it important in refining 


business in the 1950s, to your knowledge, to be able to 
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market the refined oil products effectively in order to 
construct an economic refinery? 

A I can't speak as to any petroleum refinery in 
1957, any given petroleum refinery, but it is certainly 
important in the case of any industrial plant or complex 
to market its products. 

Q And do you know whether in the case of Common- 
wealth Refining, the refiners sought back-to-back contracts 
with oil producers in order to protect their ability to 
market the refined product? 

A There is a chart contained in the prospectus 
which shows that for 83 percent of the proposed output of 
the refinery, there were contracts to take the output, and 
it is interesting that most of the contracts, with the 


exception of New England Petroleum, as I looked at it 


quickly, were from people who were supplying the raw 


material, and then in addition, there «ere some additional 
options to Esso, -~ if other people didn't pick up, Esso 
could fill in; a whole bunch of other things. 

Q I think you said a moment ago that Mr. Carey 
and Mr. Gilbert and New England Petroleum held 20 percent 
after the first financing of Commonwealth Oil and Refining, 
is that correct? 


A That is what I said, I believe. If you want, I 
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will run the names and double check it. Collectively, 
43 percent -- that is, the promotional grcup was 43 percent. 

Q And was Mr. Carey in a position, because of his 
connections with New England Petroleum, to facilitate the 
marketing of refined oil by Commonwealth Refining? 

A I can't testify to that with a personal 
knowledge. I can certainly say I would assume so. But I'd 
like to point out, since we are talking about New England 
Petroleum, which he inci: Carey and Gilbert, apparently 
operated in the New England area. The Commerce Refinery, 
which was proposed to be built in New England states, as 
a matter of fact, the New England area consumed 900,000 
barrels of oil per day. 

The commitment on behalf of New England 
Petroleum with respect to Commonwealth, involves, I think, 
something like 6,000 barrels aday. So I can't really 
assume that that commitment was particularly essential to 


a market that vast. I would assume they may have been able 


to find somebody else. 


Q Was Mr. Carey a well known man in the oil 
business? 

A I had not heard of mr. Carey as prominently unti 
the recent election of his brother as Governor, and some 


of the questions that have arisen in the press about the 
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financing thereof. 

Q Would it be fair to say, Mr. Rosenthal, that 
when Mr. Carey formed Commonwealth Oil Refining Company 
with First Boston, he was bringing a financial credibility 
to the venture as a result of his experience in the oil 
business and his ability to market oil. 

A From everything I have read, I think it is fair 
to say that both Messrs. Gilbert and Carey, because they were 
partners, brought to the project expertise, skills, 
credibility and some quality, yes. 

Q Isn't this why he received a large share of the 
equity of CORCO, Commonwealth Refining & Oil Company? 

A Not necessarily. Why did First Boston recieve 
an equal amount? 

Q We will come to that in just a moment. 

Do you know whether the share which Messrs. 


Carey and Gilbert and New England Petroleum received in 


Commonwealth Oil & Refining was attributable to any idea 


or concept they had as opposed to their reputations in the 
oil business and their ability to market oil? 

A Mr. Urowsky, we all know, and it is a matter of 
record, that Commonwealth was an absolute disaster, so that 
to talk about this expertise in refining or in this kind of 


thing, really, they had none. They had no experience, and 
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that's why this thing, this prospectus was to bail out 
$20,000,000, to save all the money that went in before. 

I think they got it because they developed the 
concept of putting under U.S. flag protection a refinery 


which was close to a source of crude oil which was not | 


under U.S. flag protection, and then shipping the end ee 


at a lower freight cost to mainland U.S.A. 

Q And you believé that the share ini the equity 
of Commonwealth Oil & Refining which they received was 
attributable to that idea? 

A I believe it was attributable to a negotiation 
thattook place at First Boston Corporation. 

Q Who is the First Boston Corporation? 

A First Boston Corporation is a major investment 
banking firm. 

Q Would you say that the First Boston Corporation 
has substantial connections and ties in the United States 
financial community? 

A I'd say it is a very well respected and very 
substantial entity with good ties, yes, with good ties. 

Q Does the First Boston Corporation have the 
ability when it lends its support and name to a project, 
to arouse interest in other investors? 


A I think they do, but not exclusively. 
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Q Do you know whether either Prudential Oil 
Corporation, the Connecticut corporation, or Mr. Shippee 
or Mr. Willey or Mr. Young had comparable financial 
standing? 

A Based on that which I have read, I would cer- 
tainly not say that Prudential had comparable financial 
standing to First Boston Corporation which is among the 
reasons that they sought out people such as Phillips who 
were of major financial significance and technical expertise. 

Q What was the percentage of CORCO that First 
Boston owned? 

&, The promotional shares -- because prior to the 
third party financing, it was a 100 percent between the 


parties -- were allocated, one equal amount to First Boston 


Corporation, one equal amount to Messrs. Gilber and Carey 
and their locally-owned New England Petroleum and then a 
differential amount to an Admiral Carter. 


Q Have there been financings of petrochemical 


facilities in which promotional groups have received a 
participation interest other than the interest which you 
described in CORCO? 


THE COURT: I assume this has to be within a 


time frame? 


Q Within a period since the end of World War II. 
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A By CORCO, we are now talking about Phillips 
Puerto Rico Core? 
Q No, I'm talking about Commonwealth. 
A There was the proposed financing in Commerce 
which I mentioned earlier and there may have been others. 


These are the ones I'm aware of. 
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Q 


Are you familiar with the financing of Texas 
Butadiene in the late 1940's? 

A No. 

Q And do you know if there was a promotional 


group associated with that enterprise? 


A I am not familiar with it, so I know nothing 
about it. 
Q How about Grampian Chemicals? Are you sania 


with that proposed financing? 

A No, I am not, nor by virtue of my lack of 
familiarity am I in a position to state whether or not I 
would consider them analogous to the Phillips Puerto Rico 
Core. I would state I consider both Commonwealth and 
Commerce analogous. 

Q Despite the fact that neither of those — 
for a petrochemical facility? 

A Yes. They both had very common character- 
istics -- all three did, pardon. 

Q Mr. Rosenthal, do you know how much money was 
spent in aggregate by Prudential Corporation, the Connecticut 
corporation, in promoting this project? 

A Not exactly, but I believe to be very little. 

Q Can you give us any estimate of the hours spent 


by Mr. Shippee, Mr. Willey and Mr. Young in promoting this 
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project? 

A No, I can't. Mr. Urowsky, I had no familiar- 
ity with the parties. I never met Mr. Shippee until 
yesterday at lunch. I was purely asked to review from 
a standpoint of my own experiences and the facts that 
appear to have occurred what I thought, looking back, would 
have been equitable had the parties negotiated at that 
time. 

But they did not negotiate at that time? 

THE COURT: We all know that. 

Let's frame another question. 

MR. UROWSKY: I have no further questions. 

Oh, just a moment, please. 

THE COURT: All right. 

(Pause.) 

BY MR. UROWSKY: 

Q Mr. Rosenthal, I have just one last question 
which I failed to ask before. 

If you had been told that in 1965 Mr. Shippee 
placed a valued of approximately one and a half million 
dollars on his share of the value of the promotion of the 
petrochemical facility, would that have affected the value 


which you placed on the concepts which were alleged to 


have been offered by Mr. Shippee and his associates? 
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A I would have found it very confusing because 
it is a clear-cut contradiction to that which I found in 
the proposed rsrochure. Certainly 27 per cent of a major 
chemical complex represents much more than a million and 
a half dollars, assuming any success of the petrochemical 
complex. 


MR. UROWSKY: I have no further questions. 


THE COURT: Any redirect? 


MR. FARRELL: Just one or two questions, your 
Honor. 
REDIRECT EXAMINATION 
BY MR. FARRELL: 

Q Mr. Rosenthal, from your review of the docu- 
ments and from your familiarity with the other materials 
you have studied, were Shippee, Willey and Young finders 
in the situation? 

A Absolutely not. They were promoters or 
conceptualizers. 

Q Will you tell me rhe difference, why they 
were promoters? 

A As I said, a finder is one who -- I would have 
been a finder had Mr. Shippee or Mr. Young or it doesn't 
matter who come to me with this and said, "Hey, here's a 


great idea. Somebody can get an oil import quota," and 
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I picked up and called someone I knew at Esso and said, 


3 “Here's a way to get an oil import quota," and the project 
4 ultimately resulted in the development of a similar plant; 
5 I would have felt entitled to a finder's fee. 

6 TUE COURT: Is that what you regard this 

7 brochure as, a way to get an import quota? 

8 THE WITNESS: I regard this brochure, your 


Honor, as being a tying together of a lot of pieces, many 
of which had not worked, and some of which had even resulted 


in a letter which I testified that . had read before, 


where Philiips said it didn't have an interest, as coming 


in with a concept which might indeed work and which 


apparently ultimately did work. Yes, that is how I 
regarded it. 
16 THE COURT: Worked to get an import? 
W THE WITNESS: Worked to get the import quota, 
which made this whole thing feasible, because without it, 
clearly the plant would not have been feasible. 
20 Q Mr. Rosenthal, you testified, I believe, that. 
the words "finders" and “promoters” are words cf art. 
What did you mean by that? 
A They are interpreted differently by different 
people, as opposed to having a specific, scientific 


designation, so, you know, like the number 2 -- 
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THE COURT: It's just the opposite of the word 


THE WITNESS: I'm sorry, then. That shows 
my problems with the English language this morning. 

Q In other words, did you mean that the words 
are frequently used interchangeably where, in fact, their 
meanings are different? 

A No, I'm sorry. What I mean by “words of 
art" -- what I mean was that they are used within the 


industry, by this, I call, the investment banking industry, 


and the finder is somebody who is taking somebody else's 


concept or idea to somebody else for implementation or 
financing or whatever. A promoter is the man who 
generates the idea, which is seeking the financing or the 
implementation. 

Q And have you found confusion in the use of 
those terms outside of the investment banking community? 
Do people use one when they mean the other? 

A I just was confused myself, so clearly you have 
to find confusion. 

MR. FARRELL: Thank you. 
That is all I have, your Honor. 
THE COURT: Anything else for this witness? 


MR. UROWSKY: I have just two questions. 
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RECROSS EXAMINATION 
BY MR. UROWSKY: 

Q Do you know what role was played in the 
preparation of a proposal for a petrochemical refinery by 
Messrs. Coan and Chapman prior to their approach to Mr. 
Shippee and his associates? 

A My knowledge of their role is related to my 
having studied the documents in this case. I have never 
met either Messrs. Coan or Chapman. 

Q Do you know from your reading of the documents 
and your review of these matters or from any discussions 
you have had, whether Messrs. Coan and Chapman came to 
Mr. Shippee with the idea of building a petrochemically 
oriented refinery in Puerto Rico? 

A As I understand the facts, Mr. Shippee was 
introduced to the situation through someone at E£.M. Warburg 
& Company, another investment banking firm. 

TRE COURT: You can't be introduced to a 
situation. Tt is people they introduce you to, isn't it? 


That is what counsel is asking you. 


Is it your understanding that the Warburg firm 


introduced Mr. Coan to Mr. Shippee? 
THE WITNESS: Yes, it is. 


THE COURT: Is that the question? 
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MR. UROWSKY: Yes, your Honor, that is the 
question. 
THE WITNESS: Yes. 
THE COURT: All right. 

Q Do you know whether or not Mr. Coan and Mr. 
Chapman had an idea which they were bringing to E.M. 
Warburg and to Mr. Shippee? 

A Yes, I believe they did. 

Q Is there any correlation between finders fees 
and promoters fees, Mr. Rosenthal? 

A Promoters typically do not seek fees. 
Promoters seek equity participations and managerial roles 
in the venture. 

Q And how high and how low do those participations 
run? 

A From as low as one can imagine to, I have seen - 
I was involved in one financing where the promoters 
retained 70 per cent, put up no money whatsoever. 

Q Could it also be as low as 1 per cent? 

A Anything is possible. I have never seen one 
that low, and I am sure there may be some. 

Q In preparing for this, to give your testimony, 
did you have occasion to look at Joint Exhibit 28 in this 


case? 
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MR. UROWSKY: I believe it is in evidence, 
your Honor. 

A I believe I did review this, yes. 
Q And would you read the description of 
tribution of equity contained in this letter? 

MR. FARRELL: Objection, your Honor. 

THE COURT: Has it already been read? 

MR. FARRELL: It is in evidence. 

THE COURT: Then counsel may read it. Lé at 
is already in evidence and if it hasn't been read before. 
I don't recall it being read. 

MR. UROWSKY: Yes, your Honor, I will read it. 

(Mr. Urowsky read from Joint Exhibit 28 in 

evidence to the jury.) 

MR. UROWSKY: I have concluded my recross. 

MR. FARRELL: I have nothing further from 
Mr. Rosenthal. 

THE COURT: You are excused. 

THE WITNESS: Thank you, your Honor. 

(Witness excuwed.) 

MR. FARRELL: Your Honor, I have nothing further 
except the introduction of some exhibits whica I wiii now 
offer. 


We will retain the numbering system as we 
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The first is Defendant's Exhibit 207. 

MR. MacCRATE: No objection. 

THE COURT: No, objection, D-207 will be 
received in evidence without renumbering. 

(Exhibit D-207 was received in evidence.) 

THE COURT: Can't we go through all of them 
and then I can have a recess for the jury? 

MR. FARRELL: Right. 

Defendant 205. 

MR. MacCRATE: No objection. 

MR. FARRELL: Defendant 199. 

THE COURT: D-205 and D-199 received in 
evidence. 

(Exhibits D-205 and D-199 were received in 

evidence.) 

THE COURT: How many of these are there, Mr. 
Farrell? 

MR. FARRELL: About two or three more, your 
Honor, and then I have plaintiff's exhibits. 

THE COURT: So that you can resolve them and 
agree upon them, I wili ask the jury to withdraw to the 
jury room at this time while we attend to these exhibits. 


(Jury left the courtroom.) 
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THE COURT: Would you please work it out and 
if there are any to which objection is taken, would you 
notify the Clerk? 

MR. FARRELL: Oh, sure. 

THE COURT: And then we will be in recess. 

Find out which they are and talk to your 


adversaries about them. 


MR. FARRELL: Wili this take a very short time, 


your Honor. 
THE COURT: All right. 


(Recess.) 
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MR. FARRELL: Your Honor, I am offering the 
following exhibits to which I understand there is no 
objection: 

Defendant's Exhibit 205 for identification, 

Defendant's Exhibit 199 for identification, 

Defendant's Exhibit 198 for identification. 


And the following plaintiff's for identifica- 


91, 222, 123; 1244 125, 127, 128, 199 and 


THE COURT: All of those exhibits will be 
received in evidence, no objection. 

(Above listed exhibits were received in 

evidence.) 

MR. FARRELL: Your Honor, I would like now to 
read one joint exhibit not previously read -~ there are 
actually two exhibits -- Joint 60 and 61]. 

(Exhibit read.) 

MR. FARRELL: With respect to the memorandum, 
I will not read all. I will start with March 8, 1965, 
to the record from kafael Durand, subject Puerto Rican 
third refinery project. 


I will read starting on the bottom of page 3, 
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Paragragraph 7. 

(Memorandum read from.) 

MR. MacCRATE: Your Honor, I would like to 
read the omitted first paragraphs of the memorandum. 

THE COURT: Would it be agreeable to do it 
after the luncheon recess? 

How much would it take to do that? 

MR. MacCRATE: The first six paragraphs were 
omitted. 

THE COURT: You may read it. 

(Memorandum read from.) 


THE COURT: All right. 


MR. FARRELL: Your Honor, I have several further 


exhibits to read. 

THE COURT: All right, in that case we will 
break for iunch. 

About a quarter of three, members of the jury, 
would you please return. You may withdraw from the 
courtroom. 

(Jury left the courtroom.) 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: i wij) see you after lunch, gentlemen. 

(Luncheon recess taken until 2.45 p.m.) 
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AFTERNOON SESSION 


250 p.m. 


(In open court - jury present.) 


THE COURT: Good afternoon, members of the 


Mr. Farrell, you may proceed. 


8 MR. FARRELL: Yes, thank you, your Honor. 
I want to read briefly from the deposition 


of Stanley Learned. This is page 53: 


"© Early in 1961 when you got to know him, 
(that is Mr. Anderson) did you engage in any business with 


him? 


"A Well, Phillips -- I didn't as such, but 


a retainer agreement with 


Phillips Petroleum Company made 


Mr. Anderson, as I remember it, in 1961. I think it was - 


shortly following that retainer agreement that I went to 


his office with Mr. Adams. 


"Q What did this retainer agreement provide? 


"A I don't have a copy of it. 


*O Do you know what duties Mr. Anderson performed 


pursuant to this retainer agreement? 
"A I judge he performed whatever Mr. Adams asked 


him to. You would have to ask somebody besides me because 


I don't have the retainer agreement and I wasn't in contact 


Ahh 4d 
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with him, generally." 

Now, I'm reading Joint Exhibit 33. 

(Mr. Farrell read from Joint Exhibit 33 in 

evidence to the jury.) 

MR. MacCRATE: Excuse me, your Honor, this was 
read to the jury at page 120 of the transcript on the first 
day of trial, and the two paragraphs. that Mr. Farrell 
has just read he omitted and I read to the jury at that 
time. This is solely repetitious. 

THE COURT: If it's been read before, there is 
no need to read it now. 

MR. FARRELL: All right, your Honor. 


THE COURT: I must say, I did not recall that 


it had been read, but those things do happen. Let's not 


read it twice. 


MR. FARRELL: I did not-recall that I had read 


Reading Joint Exhibit 53E. 

(Mr. Farrell read from Joint Exhibit 53E in 
evidence to the jury. ) 

That's all. I have, your Honor. 

THE COURT: Plaintiff rests? 

MR. FARRELL: Yes, your Honor. 


THE COURT: Are there going to be motions? 
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MR. MacCRATE: Yes, your Honor, there are. 

THE COURT: I think perhaps then I ought to 
excuse tie jury for the balance of the day. 

Members of the jury, we will resume at 10:30 
tomorrow morning. 

Please withdraw from the courtroom. 

(Jury left the courtroom.) 

THE COURT: Are you prepared to go forward, or 
do you want a recess? 

MR. MacCRATE: I am prepared. 

THE COURT: All right. 

MR. MacCRATE: On behalf of the defendant, I 
would like at this time to move to strike the tesimony of 
Lawrence Rosenthal as incompetent, irrelevant and improper 
method of attempting to supply a missing element of 
plaintiff's proof. 

I recognize that under Rule 704 of the rules 
of evidence that it is now permissible to have an opinion 
on an ultimate issue given by an expert. This does not 
allow a purported expert to substitute his assertions as a 


link in an essential chain of evidence, where the proofs 


have been empty as to that link. 


Mr. Rosenthal's testimony and the opinions that 


he advanced were given as to matters on which he acknowledged 
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that he had no expertise. 
He reported to value a purported concept of a 
petrochemical complex at the same time that he said that he 
had no expertise with respect to petroleum or petrochemicals. 
He said that this was an alleged concept of a 
way to get an oil import quota. There was absolutely no 
evidence that this gentleman had any familiarity with how you 
went about getting an oil import quota. 
He was drawing inference upon inference on 
matters that are totally within the province of the jury, 
and where he could not offer one jot of qualification 
beyond any of us to draw conclusions. 
Now, he acknowledged that there were no guide- 
lines. He said that every case was dependent upon the 
negotiating position of the parties, and in his words upon 
their unique facts. 
Now, to generalize to an opinion from such a 
predicate, I suggest, is wholly impermissible, and that 
where he admits ignorance of the negotiating position 
between the parties, where he points to that negotiating 
position as being that the central moment of truth, when 
somehow values emerge without any relation to the merit of 


a particular concept or idea, to suggest that that kind of 


ss & 8 


evidence is relevant in this cas#, suggests to a jury that 
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2 it is relevant, I respectfully submit is extremely preju- 

3 dicial, and ask that the testimony be stricken. 

4 THE COURT: I think it would be more convenient 
5 for me to hear all your motions first, if there is no reaso 
6 why you cannot proceed in that fashion. 

7 MR. MacCRATE: I would like at this time to 

8 move on behalf of defendant to dismiss the claim of joint - 
9 venture. I submit that essential elements of the claim of 
10 joint venture are lacking. 

ll The law of New York, as applied in this court, 

2 diversity action, has in recent past been set forth by 


Chief Judge Edelstein in Yonofsky vs. Wernick, 362 Fed. 


1005, 1973. 


Sup. 
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Among the authorities upon which Chief Judge 
Edelstein relied was the case in the New York Court of 
Appeals, an opinion by Chief Judge Conway in Steinbeck 
versus Gerosa, 4 New York 2nd 302, 175 New York Supplement 
Ly 1958. 

THE COURT: First Series Supplement? 

It couldn't be. 

MR. MacCRATE: Second Series, your Honor, 
I spoke myself. 

THE COURT: 175 Supp. 2nd? 

MR. MacCRATE: Yes, at page l. 

I would inquire, looking at the criteria as 
laid out in those precedents, where here is there evidence 
of any contract of joint venture? What meeting of 
minds has there been on anything? 

Who are the parties to the joint venture? 

What are their respective interests? What are their 
obligations? What do they have in common? What do 
they control in common? What did they manage in common? 

What was the provision as to the division of 
profits? Where was there any agreement as to the 
bearing of losses? 


What agreement was reached as to the sponsor=- 


ship of any project? What did each agre2 to contribute? 
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What assignment with respect to any project was under- 
taken and understood to be undertaken by all concerned? 

Again and again we find as we look at the 
evidence that is before the Court that it was all left 
open for future agreement and essential terms were left 
open. It was never fixed what division of equities there 
would be. 

We find that as recently as 1973 new percentages 
are being quoted among the parties. We go back to 
January of 1965 and we are told of a 25, 25, 25 and 25 
arrangement among Wright, Anderson, Shippee and Willey. 

We look again -- 

THE COURT: What four names did you mention? 

MR. MacCRATE: Wright, Anderson, Shippee and 
Willey. 

We are told that the division stat at that time 


related back to the very beginning. 


This is the burden of the proofs. One looks 


in vain in that letter of January 1965 for any reference 
to Prudential. What is being talked about there is 
division among these individuals. 

We come to October of 1366, the name of Anderson 
disappears. He acknowledges he never gave a release 


or made any assignment, and the percentages have changed 


: SOUTHERN. DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
% Tn FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


4 
\4 


e . * : , 


ware > 
A EL LS 
: ' 


% 


ars 1203 
and now percentages were being given to Prudential and 

we move from there then on to what we heard yesterday 
about the situation in 1975 in a gesture of flippancy and 
see that there is a casual reference to 10 per cent being 
assigned to Miss E. Laneous. 

THE COURT: I don't consider that necessarily 
flippant. You could possibly read that with a different 
exhibit that 10 per cent was assigned to somebody else. 

I assume the author of the letter didn't want to reveal 
the name of Miss E. Laneous as he referred to it in the 
exhibit. 

MR. MacCRATE: I would submit that is precisely 
what was intended but it was obviously regarded by the 
writer as being a clever turn of phrase. 

THE COURT: Regardless of that, I think it is 
a different question what they did after the controversy 
arose. If they had agreements as to how they would 
Givide the proceeds of their lawsuit, that may have a 


bearing on the interest of the witness in the outcome of 


the litigation and it may bear upon his credibility 


accordinly. 
But I suppose that if they prove that persons 
acting for Prudential brought a claim into existence before 


the lawsuit was brought, that it wouldn't really matter 
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after the lawsuit except as bearing upon credibility, 
how much they promised to give Miss E. Laneous, or how 
much they promised to give nn or Young. 

It is somewhat bizarre, they talked about 10 
per cent. These people, some of whom I assume are not 
careless about money, still don't know what their interests 
are. That is a different question, isn't it? 

MR. MacCRATE: I submit, your Honor, that the 
fact that they leave these things open is an indication 


that the terms of any joint venture were never settle.d 


THE COURT: Are we talking about a joint venture 


as between your client and Prudential or a joint venture 
between Willey, Shippee and Young as to which apparently 

at least it may be found here that they used the Prudential 
Oil Company of Connecticut as the vehicle. 

MR. MacCRATE: This bring me to a further 
basis of my motion and a separate motion to dismiss for 
failure to join indispensable parties and the absence 
of the real parties in interest pursuant to Rule 19 pee 
Rule 17-A. 

The claim is being made that Shippee, Willey 
and Young personally are joint venturers along with 
Anderson and Wright. This is what the proofs on the 


plaintiff's case show, that it is they if anyone who is 
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entitled to assert a claim against Phillips. Prudential 
is a stranger to that relationship. No assignment of 
interests are shown, there is no indication of divisions 
moving back and forth and I submit there is no proof before 
the Court on which any division could be made among these 
individuals: and yet it is these individuals who are 
identified in the plaintiff's proofs as being the ones 

who have the claim. 


(Continued on next page.) 
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Then we have Mr. Shippee in 1965 personally 
asserting a claim which is fundamentally the same claim tha 
is being asserted against Phillips in this action. 

Would a judgment for Prudential New York or 
against Prudential New York in this case determine the rights 
of Mr. Wright, Mr. Anderson, Mz. Shippee, Mr. Willey, Mr. 
Young? 

These two considerations of joint venture and 
real party in interest appear to me, your Honor, to inter- 
lock and where a plaintiff creates such hopeless confusion 
to argue at the same time that there were agreement on 
terms of joint venture with whor a joint venture was 
consummated, and just what is going forward, what was 
agreed -- all of these essential terms lacking -- and the 
capstone of it is the confusion with respect to any interest 
in the joint venture. And for this whole misceliany of 
reasons, I suggest that the claim based on joint venture 
has to be dismissed. 

I would invite the Court's attention to Judge 
Weinfeld's opinion in Allen & Co. vs. Occidental, which is 
docket number 67 Civ. 4011, decided August 30, 1974, in 
the Court of Appeals for the Second Circuit on appeal, the 
Second Circuit has left open an aspect -- and the aspect 


of Judge Weinfeld's opinion which is most relevant here. 
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THE COURT: That is a reported decision of 
Judge Weinfeld, is it not, or is it a different one with 
the same title? 

MR. MacCRATE: It is, your Honor. 

THE COURT: I think we have a reported decision 
involving Occidental Oil and Allen & Co. That is the same 
case you're talking of? 

MR. MacCRATE: Yes, your Honor, and in the recent 
past -- I do not have in my notes at this moment, but 
will undertake to provide it to the Court -- the Court of 
Appeals has acted in the same manner. 

THE COURT: What did they leave open? 

MR. MacCRATE: Whether the essential term of 

a joint venture agreement could be inferred. I submit, on 
the facts of this case there would be no possible basis 
for inferring these various terms, and the Occidental case 
came down 0 just one term that had to be inferred. Here 
we have a whole host of terms, and where the very document 
upon which the entire claim appears to have been based, 
a letter sent by Mr. Learned to Mr. Shippee, in November of 
1962, concludes with the paragraph relating to the negotia- 
tion of contracts, which it is of course acknowledged never 
negotiated. 


Finally, your Honor, I would like to move to 
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dismiss on behalf of defendant for failure to prove with 
credible evidence that any legally protected concept or 
material either was conceived, formulated or developed by 
Plainziff or was utilized by Phillips in the Phillips Puert 
Rico Core. 

It is undisputed, on plaintiff's proof, that 
the proposal was rejected by EDA. There is no proof of 
any presentation of the proposal to the United States govern= 
ment. Whatever it was, it was freely shared and shown by 
would-be promotors, without any proof of novelty or that 
something was being disclosed, that in some way it was 
thought by Shippee, Willey or Young had any reason to be 
held in confidence. They were talking to everyone they 
could find to listen in December 1962 and January of 1963, 
seeking to find someone who would join with them and work o 
a project. 

There has been no link of what was conceived, 
put together, reduced to paper, what was in any writing of 
Prudential to the actual filing with the United States 
Department of the Interior, J-49 and J-50, which was the 
filing made by Phillips with the Interior Department in May 
of 1964. 


What we are told this all related to was how 


you get a quota, and yet what is submitted to the Interior 
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Department has been linked by no evidence back to anything 
that was Prudential's. 

In another opinion of Judge Weinfeld in a 
somewhat related case, in which Phillips was involved a 
few years ago, Krisel N. Durand, which is reported at 
303 -- 

THE COURT: I have it inside. 

MR. MacCRATE: -=- there are extensive citations 
and footnotes collecting various authorities with respect 
to appropriation of ideas, and I respectfully submit that 
there has not been shown either an idea that is legally 
protectible nor that it was utilized by Phillips. 

My final point would be, your Honor, that the 
time must certainly have arrived, at the very least, it 
your Honor does not see fit at this time to grant a motion 
to dismiss, that there should be election of remedies. As 
the proofs have evolved -- 

THE COURT: Election as between what and what, 
if you will? 

MR. MacCRATE: Between the idea that these 
parties were going along as joint venturers, using an 
idea together, and on the other hand that Phillips stole 


an idea; either it is one or the other, and when we have 


these two matters being presented together to a jury, we 
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are placed in the difficult position of having a witness 
such as we have had on yesterday afternoon and this morning 
talking about matters which have all the aspects of 
proceeding together on a joint project which was the forma- 
tion of a corporation. They organize a corporation as the 
consummation of that venture, and then we are told that the 
participants are to share in its fruits. 

But we are told that that is in some way a 
measure of the value of a concept that has been misappro- 
priated, and if the notion is that we are proceeding in 
joint venture together to do something, and as a result of 
that we are entitled to a certain participation, that is 
one line of siete that a jury might be expected to be 
able to follow through, but where in midstream or back and 
forth it is argued at one point that, no, we are not 
talking about a joint venturer's share, we are rather 
talking about the value of an idea, but that is going to 
be measured by the joint venturer's share, I submit that 
it defies the lawyer's capacity to separate the concepts, 


and what it can do in a juror's mind, seeking to sort out 


the principles, would be highly prejudicial. 


THE COURT: All right. 
Do you want to respond, Mr. Farrell? 


MR. FARRELL: Yes, your Honor, I will respond. 
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Your Honor, I will not respond in the order 
the motions have been made, but I will, I think, cover ever 
point that Mr. MacCrate has made. 

Mr. MacCrate has stated that there is no 
competent evidence that any of the concepts developed by 
Prudential were utilized by Phillips in the presentation 
of material to the Department of Interior. 


Turning first to the question of whether 


Prudnetial developed legally recognizable concepts, the 


cases that we have collected in our brief are quite clear 
that these concepts do not have to be new under the sun or 
that they have to be previously protectible in some other 
way, or previously unthought of. 

The type of business concepts which are 
protected are those which ordinary businessmen can conceive 
of on their own, and do conceive, and thereafter attempt to 
use them for their own benefit, because competitors or othe 
businessmen are not aware of them. 

The courts have traditionally protected them, 
and the cases in our briefs at pages 27 through 30, show 
that these types of concepts have been protected by the 


courts. 
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Indeed in the old case of E. I. duPont against 
Mazlin, Justice Holmes in effect was saying, what he 
says was whether the plaintiffs have any valuable secrets 
or not the defendant knows the facts whatever they are 
through a special confidence that he accepted. The 
property may be denied but the confidence cannot be. 

The point of that, your Honor, I think is 
that one who has availed himself of the concept of another 
will not be heard to say at a later date when he is caught 
that the concepts were worthless if in fact they were 
worth his taking. He will not be heard to say they were 
available, not new,.or indeed that any person could have 


= 


availed himself of them. 


I think the point is also made in the New 


York State case in the American TCP case, a rather simple 
idea which simply was to sell a gasoline additive in 

cans and the effect of that decision was that after the 
plaintiff had gone to Strauss Stores snd Strauss Stores 
had worked with it and asked him for some information, yes, 
the idea was not novel; yes, the idea was probably quite 
banal; but Strauss Stores was no longer free to use that 
idea because they had acquired it ina confidential 
relationship. 


THE COURT: What was the remedy there? 
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MR. FARRELL: In that case, your Honor, the 
litigation was terminated after a motion to dismiss the 
complaint was denied or denied and affirmed. I don't 
think they got to this. I have other cases on this point 
and I will make that when I come to it. 

As to the actual theft by Phillips of the 
concepts, the record, I have not read all of these docu- 
ments at this time to the jury. I will if I feel it is 
necessary in summation but they are in the record and I 
will read them to you now, the ones that I have not 
read. 

THE COURT: Don't read them to me, call my 
attention to them and tell me concisely what you think a 
particular exhibit number stands for. I will look at it 


but certainly don't read it. 


MR. FARRELL: First, your Honor, to the issue-- 


to the first concept, I will put these four down much as 
I did yesterday in court. 

The first concept that no prior commitment is 
necessary from petrochemical sources before the quote 
could be applied for and the petrochemical facilities 
financed or built. 

Joint Exhibit 33 which is the document I have 


read which Mr. MacCrate said I previously read clearly show 
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up in May of 1962 the Brown-Chapman group thought that a 
sine qua non of this allocation would be a prior 
commitment with a chemical company. 

Now, if you turn to Defendant's Exhibit 199, 
which is the conference before the Department of the 
Interior on March 16, 1965, you will find on page 6, on 
page 11, on page 27 and on page 36 the representatives of 
Phillips, in this case I think Mr. Keeler, consistently 
stating that it would be impossible to proceed with the 
petrochemical complex if one required a contract first with 
a chemical company, because he said those companies are 
not ready to make such a commitment. 

This testimony by Mr. Keeler is a complete and 
absolute statement of the Prudential concept, we have been 
moving ahead and persuading the Department of the Interior 
without a prior commitment. 

The same thing is true, and again I am talking, 
your Honor, about concepts, not words, as the draft of 
‘i brochures were worked over the words, yes, were lost 
but the ideas stayed the same. 

In Joint Exhibit 50 there is the letter of 


Mr. Learned on page 2, lines 15 to 19. Mr. Learned says 


that we recognize that subst intial quantities of chemical 


materials will be produced which cannot be currently 


— 
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consumed within Puerto Rico. Accordingly we are 
prepared to apply the efforts of our worldwide marketing 
organization toward the successful sale of these chemical 
products. 

Again the concept that Phillips accepted after 
Prudential came in and after they had access to our 
brochures -- I don't think there is any question in the 
record that they had access to our brochures. The copying 
itself proves that even if that particular sentence or 
that particular group of sentences does not contain the 
precise concept I am talking about. 

But once Phil’ips had access to our brochures 
these ideas were carried through from 1964 when they 
first copied it tothe granting of the application and to 
the agreements with the EDA. 

If you turn again to Joint Exhibit 5¢, page l, 


development of satellite plants around a core industry, 


’ Paragraph 2, several satellite plants can only be developed 


if economically attractive situations existe for each. 

The whole point, your Honor,was you put the egg 
before the chicken. You don't have to have a petro- 
chemical company ready to take that feedstock before you 
can build your petrochemical core complex. 


And that was the first concept that Prudential 
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had come to Phillips with or had come with in their 
brochure. 

Again, page 7 of that same exhibit, Joint 
Exhibit 50, the same idea is carried through: 

A core chemical industry built on a large scale 
and initially sustained by outside markets. Again, no 
commitment from anyone in Puerto Rico to take these feed 
streams and that was Prudential's concept and Prudential's 
idea because Prudential came to it, a sina qua non for the 
Bruce Brown and Chapman, that is to have a commitment from 
a chemical company. 

Joint Exhibit 53-E, the testimony of Mr. 
Keeler which I read before the jury was excused, which is 
the same thing, if you create the cheap feed stock the 
satellites will come. 

Again, your Honor, you don't need it ahead of 
time. All of these things were presented to the 


Department of the Interior, some in brochures and some in 


testimony. But all went to the Department of Interior. 


Let's get rid of this cuncept that you need a contract 
with a petrochemical company first. 
That is where Brown and Chapman failed, that 
is where the log jam started. We have broken through this 


now by building the core first, we got the egg before we 


ars 
ahve the chickens. 

The second concept, the flexible refinery. 
Well, again, Exhibit 50, page 2, ‘assesses 4 and 6, 
feedstocks and processes, steps should be directed to 
minimize the production of refined products such as motor 
fuel. The sponsoring company should evidence its 
acceptance of the long range grown commitment in Puerto 
Rico. 

Again, the idea would be that petrochemicals 
were to be the basis, the eventual basis in this complex. 

Now, as it happened, after some negotiation 
with the Department of the Interior, Phillips was able to 
extract from the Department of Interior an agreement 
that if they keep the petroleum down to 49 and a fraction 
per cent and not reduce the amount of petroleum for ten 
years, because they say if we bring it down that far we 
think we are entitled to this ten years of 49 per cent 
petroleum. 

But even then they had promised a reduction in 
the amount of petroleum that they would produce from the 
new petrochemical complex. 

Defendant's Exhibit 205 which I introduced 


this morning, a memorandum dated April 13,1965, shows 


in Table 1 that after 1972, the barrels per day of motor 
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fuel will be 24,748 barrels. After 1972 that would be 
reduced in 1973, it would go down to 21,006. 

In 1974, down to 19,730 barrels a day, where 
it would remain for several years. 


(Continued on next page.) 
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With each of these reductions in fuel comes 
a proportionate increase in petrochemicals. Mr. Urowsky 
went after Mr. Rosenthal about, well, was this a 
flexible refinery, do you know whether this was a flexible 
refinery? Well, it certainly was a flexible refinery, 
because Phillips was projecting a flexible refinery in 
April 13th, on April 13, 1965; because they projected that 
within seven years they would reduce the petroleum. That 
was also Prudential's idea. 

Idea number three was the one that Mr. MacCrate 
tries to nail down as being a quasi-public utility, but 
which Mr. Diaz testified, page 923 of the transcript, reall 


was a concept of first refusal, and the whole point, as Mr. 


Rosenthal quite rightly said, was to keep the feedstreams 


on the island, if you could; whether you did that by a 
public utility method or you did it by eo re 
utliity method or you did it by subsidies or you did it by 
a first refusal was unimportant. 

The concept that had to be sold to EDA and to 
the Department of the Interior was that the feedstreams 
would be kept on the island if at all possible. And this 
was an important provision, because you were, unlike Brown 
and Chapman before, when Brown was in with'him, you were 


going to jettison the concept of having a petrochemical 
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contract first, and so the EDA had to be persuaded that the 
feedstreams would be kept on the island. 

Now, there is, again, no question that this 
was effectively done. It eventually came about to be a first 
refusal. But the concept of keeping the feedstreams on the 
island was the heart of it, and Mr. Diaz recognized it as 
soon as the presentation was brought to him. And that was 
what was eventually done. 

Again, another uf Pxvdential's concepts, a way 
of getting this log jam broken, of getting EDA approval, 
of getting Department of Interior approval for a quota. 
because without the quota you fd no petrochemical complex. 
With the quota you had, because you had a tremendous finan- 
cial advantage. 

And there is a letter -- there are many, many 
evidences of this. It is in Defendant's Exhibit 198, the 
first refusal. It is cn Joint Exhibit 70. It is in 


Defendant's Exhibit 207. It is in a number of exhibits. 


Now, the fourth concept which Prudential brought 


to this project was that the corporation which operated the 
eventual Core facility that will be built promote, induce 
and encourage satellites, working with the government to try 
to bring them in; sgain beacause you weren't going to have 


this commitment first. And the Exhibit 215 twice quotes 
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the charter that they were going to have for the corporation: 
the last two sentences of that charter have this provision. 
And because -~- I will read it, because it is brief, and in 
addition, the language, even the language which Phillips 
uses thereafter remains similar. 

The final sentence of the proposed charter: 

"The company will also promote additional 
chemical and petrochemical projects related to the develop- 


ment of the petrochemical industry." 


the final presentation to the Department of the Interior, 


with Mr. Learned's letter of December 16, 1963, pace 2, 


Now, again we can look again at J-59, 
| 


lines 2 to 8: 
"In addition, we will place all of the technical 
and marketing capabilities of Phillips Petroleum Compeiy in | 
Support of efforts to develop additional investment by 
ourselves and our customers. After this initial stage, the 
project itself shouid offer so many benefits to Puerto Rico 
and its customers that it will generate on its own the funds 
required for continuing development.” 
That is the same thing that Prudential said. 
We will induce people and we will promote our own satellites 
And that is what Phillips has done in a very weak and rathez | 


ineffective way. 
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Now, those four ideas, those four concepts 
were all legally protectible and they were all taken by 
Phillips, and I think that since the evidence of access is 
so clear, I am not going to take your Honor's time with it. 

Now, Mr. MacCrate hashed up as he -- 

THE COURT: Let's stay away from any pejorative 
comments of that sort. 

MR. FARRELL: I'm sorry. I think it is a 
good comment, because I. think it is true. I was about to 
say from his point of view it is what he should have done, 
but he did, he hashed up “he joint venture. 

The fact is that the letter of November, 1962, 
was written by Mr. Learned to Prudential. There is no clai 
here, and this is what I mean by the hashing up, there is n 


claim here that anyone other than Prudential had a joint 


venture with Phillips. The letter was to Prudential, and = 


each of the people that met with Mr. Fischbeck, with Mr. 

Conn, with the others, was either an officer of Prudential 

as Mr. Young was, a consultant working with Prudential. 

That did not make Mr. Young a joint venturer, nor did it 

really make his relation with the venture all that ambiguous). 
Now, we have in the record enough evidence of a 

joint venture at least -- 


THE COURT: Let's talk about a joint venture wit 
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Phillips. I don't think there is any -- perhaps I shouldn't 
even make such a comment. 

MR. FARRELL: I think your Honor there may have 
been a sub-joint venture. I think that was what Mr. MacCrate 
is going efter. 

THE COURT: Well the other thing he's going 
after is that at one point Mr. Shippee testified that he 
personally had done one =quarter of the effort, and we are 
led to believe that the other three were Anderson, Young 
and Willey, and as far as Anderson's parcicipation is 
concerned, there is probably not any evidence in this record 
which would permit Prudential to recover for what Anderson 
did. 

Anderson was already on retainer to Phillips 
for cne thing. In the second place, he disclaims any claim 
here, and he wasn't assigned any rights, and he had no 
salary from Prudential, and no agreement with them that I 
could see, so that I think -- 

MR. FARRELL: But, your Honor, it is also clear 
that Mr. Anderson was not the one who developed these con- 
cepts. That is what we are talking about. Mr. Anderson wds 


approached by Messrs. Shippee and Willey and Young, and he 


said he would get Phillips Petroleum involved in the venture. 


Mr. Anderson said he expected a share of the 
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venture, of our part of the venture, and he expected to 
continue to receive whatever retainer it was from Phillips. 
Now, if in fact -- I think what happens here 
is we are switching from one theory to the other. The 
concepts were developed by Willey and Shippee and Young, 
not Mr. Anderson. To the extent that concepts were stolen, 
they were stolen only from Prudential. They were not 
stolen from Mr. Anderson. Mr. Young was working as a 
consultant for Prudential. Mr. Shippee was chairman of 
the board, and Mr. Willey was presiderx.t. 
Now, as far as the joint venture is concerned, 


Mr. Anderson -- we start with the letter -- 


THE COURT: Well, the letter in - :lef won't | 
| 


create a joint venture. 

MR. FARRELL: No. 

THE COURT: Let‘s talk about a joint venture 
between Phillips and this plaintiff. 

MR. FARRELL: ‘Right. I will, your Honor. 

THE COURT: All right. 

MR. FARRELL: We beiieve that a joint venture 
has been constructed and may be inferred from all the 
testimony that has gone in. 

You have the following important aspects. It 


is clear, incidentally, in the law, that a joint venture 


skit? 

may be created even though the parties at the time they are 
doing it do not write up a complete agreement, indeed, do 
not even articulate a complete agreement. And that's been 
recognized for many, many years. 


The cases are at pages 20 and 21 of my brief, 


But what happened here was chis, first we got a 


letter. We then met with the Phillips people. The Phillip 


and I won't take the time to say that. , a 


people lcoked at our brochures, they made some comments on 
it, they made some suggestions, they critiqued it, so to 
speak, and wtaey had a number of meetings, undenied, to 
move ahead the project. 

The idea of thix was to prepare a brochure in 
order to present that to the Department of Interior, to 
obtain a quota. That was the direct object of all of the 
work that these people did. The quota was the important 
thing. 

Now, not only did Phillips work with Prudential, 
but Fischbeck acquiesced in becoming an officer or an 
officer of the proposed new eceuiiiaie tania project. He correc- 
ted his resume, when it was presented to him. 

There is evidence, and I think there is evidenc 
that the jury is entitled to evaluate, because Mr. Keeler 


changed his story, there is evidence that Mr. Learned and 
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Keeler went to Washington in March of 1963 to make a presen 
tation concerning the quota. 

Now, Mr. Keeler has changed his testimony, but 
that was what his testimony was when he was originally 
depesed. The two principals were moving -- 

THE COURT: Mr. Keeler and who? 

MR. FARRELL: Keeler and Learned. 

THE COURT: Both from Phillips? 

MR. FARRELL: Yes, went at a time when we were 
speaking to them and at a time we 'inderstood they were 
going to do marketing reports, the chronology is very 


important. 


THE COURT: I understand that. Are you arguing 


your joint venture issue now? 

MR. FARRELL: Yes. 

THE COURT: Let's stick with the joint venture. 

MR. FARELL: I am. I am saying while we 
understood they would be preparing marketing reports, on 
the other hand, Keller and Learned went to Washington, 
according to Keeler the first time he testified, on the issue 
of obtaining a quota. He met Chapman there and went to the 
Department of Interior. " 

THE COURT: To get into a joint venture with 


another person, do you not. have to have the intention or el 
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exhibit the intention to become bound to a joint venture? 
Isn c it just like a Partnership? you van't become a 
partner by act -- 
MR. FARRELL: I think you can. 
THE COURT: You have to either intend to become 
a partner or conduct yourself in such a manner that your 
co-partner reasonably believes that you intend to become 
a partner. 
MR. FARRELL: Let me go on. That is true, too. 
For example, in the brochure there was a provisibr 


as to the shares that the management would get. That was 


given to Phillips. But more than that, Anderson testified 


that -- and he may not have been using the term as it was 
legally understood -- but Anderson testified in order for 
this project to proceed, they would need a major petroleum 
company aS a partner. 

And Anderson told them that Phillisp would work 
with them. He is the one that got the meeting, the one who 
set it up. 

In addition to that, Mr. Anderson said that he 
would consult with Phillips and Prudential in determining 
the interests in the partnership when they were divided, 
and that Phillips was well aware that it would have to divid 


the itnerest in the eventual project with Prudential. 
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Now, the fact that Phillips put its own name 
on the application for the quota does not mean that there 
wasn't a joint venture, because Prudential was in a positio 
to do nothing else. The point was that there has to be 
a company, at least it was told to Prudential that by both 
Diaz, I believe he testified, and by Chapman, and Chapman's 
brief to the Interior, or first memoranium to the Interior, 


January ‘64, peinted it out, there had to be on the applica 


tior a firm that had had an import history. 


Now, with the fact that Anderson had discussed 
with Phillips the division of the equities, with the fact 
that both Phillips and Prudential were proc#«ding, talking, 
meeting, in order to Ghtata the quota, and in addition, 
the fact that Prudential had first proposed in its financial 
arrangements that the management group receive something 
like 27 percent, which Phillips got, Phillips got that, 
and the fact that Mr. Anderson testified that when he first 
.spoke to Mr. Learned he said, at page 775, "I was asking 
Mr. Learned if he wanted to join this group in the 
partnership arrangements or joint arrangement to go into 
Puerto Rico because I had already told them that unless they 
got a partner of this size they were wasting their time" -- 
I think there is enoush on the record for a trier of the 


fact to infer either that there was a joint venture or that 
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Phillips had held itself out to Prudential as a joint 
venturer, and therefore was hound as a joint venturer, at 
least vis-a-vis Prudential. 

THE .COURT: I don't know that that theory is 
any good in New York. That partnership by estoppel qoes 
to third parties. That is statutory. It's been held that 
partnerships are generated in about the same fashion as joi 
ventures, but I don't think that as between partners that 
you can have a partnership by estoppel. it is partnership 
by estoppel when you represent to third parties that the 
alleged co-partner is in fact a co-partner. I think we hav 
to get back to some very basic concepts here. You haveto 
have an agreement. 

MR. FARRELL: Your Honor, I think you can infer 
agreement from what people did and what people did here, 

I think, on the evidence, as most favorably viewed from the 
peint of view of plaintiff, would allow a trier of fact to > 
infer that there was a joint venture. 

You had, for exanple, Mr. Anderson, who . 

. induced Phillips to participate; you had Phillips speaking 
to the Pruderitial depteventatiens about the brochure, the 
things that should be done in order to obtain a quota. You 
had Mr. Anderson speaking to Mr. Adams at Phillips with 


respect to the allocation between the parties, and at no tim 
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until way later was Prudentia’ told that there was-no joint 


venture and chat they were out of the picture. 

Moreover, even the period after the meeting 
of July ‘63, in which Mr. Anderson said he would maintain 
Liason with Phillips, anc u,cin that indicated that Phillips 
was going to aol with -his particular venture, not 


go off on its own, even then the fact that phillips filed 


in its own name was consistent with a joint venture, | 


because the object of the joint venture was to get a quota. 
The quota was the key here. Without the quota 
you weren't going to have any petrochemical complex, and | 
you get the quota, you would. The quota, however, required 
Phillips to file in its own name. What happened was, once 
it decided it had to file in its own name, it said, 
“Why did we need Prudential, although it didn't say that 
for some time thereafter, but I think at least up until 
July of '63 or even January '64, you had a joint venture. 
Whether it was verbalized or not, the intent of the parties 
was to join forces, to go ahead and get the quota. And 
everything that Philiips did and everything that Prudential 
did was designedto reach that objective, and Mr, Anderson 
said that he would divide equitites between the parties. 
That. to me is what the record shows, and that to 


me is sufficient evidence to infer a joint venture, even 


without an express agreement. 
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I found no New York cases frankly on the point 
of whether ycu can leave the issue of the exact amounts to 


be decided later. 


. 5 THE COURT: Where is there evidence that 
fees P Phillips authorized Anderson to fill in the blanks in this 


agreement as the percentage? 
MR. FARRELL: Testimony of Mr. Anderson. 
THE COURT: I don't so read it. 
10 MR. FARRELL: Your Honor, Mr. Anderson testified 
that he would consult or participate in the division of the 
equities. 
THE COURT: Well -- 
MR. FARRELL: Now, I will take the most narrow 
reading of that -- 
THE COURT: It is awfully narrow, and Mr. Anderson 
is a member of the bar and he stood here and he testified, 


and nobody called him on it, and I'm looking at page 760: 


"Several times statements were made to me by Mr. 


Shippe and by others that at some point I would be called upon 


to make recommendations as to how shares might be divided 


Saale 


between various participants based upor, what each had contri 


buted to the project.” 


Anc then the next question was: 


Ss 2 8S 8 


"Q Who are the others? Who besides Mr. Shippee said 
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to you that the time would come when you would be called 
upon to? 

“THE WITNESS: Mr. Wright, Mr. Willey, Mr. 
Chapman, Mr. Coan, and I suppose that's about the group.” 

MR. FARRELL: Your Honor, he testified -- 

THE COURT: Now, I have no testimony that I 


could find this morning, when I was looking for this, where 


Phillips authorized Anderson to fill in the blanks. It is 


an important blank as to who gets what share of profits and 
losses. 

I'd like to be shown where in Anderson's 
general retainer or anywhere else that you can get authorit 
on Anderson's part to bind Phillips to a percentage oe 
profits and losses. 

MR. FARRELL: Yes. Page 768: 

"Mr. Anderson, did you discuss with anyone at 
Phil}ips what Phillips’ share would be of the propposed 


petrochemical project?” 


THE COURT: Wait just a moment till I find the 
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THE COURT: Top of page 770: 

"Simply at some point we would have to sit 
down and specifically decide how everybody 
participated in the venture. 

"THE COURT: Who is the we in that answer? 

"THE WITNESS: We, Adams, Prudential, Shippee, 
Phillips, Willey, Wright, whoever else was involved 
in that." 


That is at page 770. Let us go on to something 


MR. FARRELL: That is right, your Honor. 


With respect to the testimony of Mr. Rosenthal 


THE COURT: I don't think you need to belabor 
that too much. I think that will present a jury question 
but I will say to you right now on that the Court will 
instruct the jury concerning this testimony and how they 
are to deal with it and if either side wants to submit 
proposed instructions you may. 

I think on some of the testimony he testified 


to he was clearly competent and correct and well within 


the analysis of businessmen generally in commercial trans- 


actions. 


On other things he clearly had no basis and if 
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they find that he had no basis and find he was testifying 
merely to conjecture, then it is their duty to give his 
testimony in that area in which he had no basis, no weight 
at all. 

I am willing to tell the jury that but I am 
inclined not to strike his testimony, so that particular 
aspect of the motion you can consider to ve denied and I 
remain open for requests to charge as to the way in which 
the testimony of both experts is to be han led. 

MR. FARRELL: That leaves only the election of 
remedies, I think. 

I submit at this time that we are entitled to 
not one but two forms cf relief assuming that these 
theories are still in the case. 

If a joint venture or a confidential relation- 


ship is established -- it need not be a joint venture and 


there is a case in my brief indicating that a confidential 


relationship short of a joint venture will justify a 
constructive trust -- 

THE COURT: What about the question of adequate 
remedy et law? 

MR. FARRELL: If the jury were instructed, and 
I think this would probably resolve it to be honest with 


you, if the jury were instructed that in considering the 
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damages of the plaintiff they may consider the question 
of the value of any interest to which it was entitled, if 
any, and they may consider that in damage, they may 
consider the profits to which the plaintiff was entitled 
and which have been denied to it. 

may consider the projected life of 
the protect and may put a dollar amount on this, discount- 
ing it as Mr. Walker would or any reasonable person in a 
reasonable fashion, then I think we have been made whole 
and there is an adequate remedy at law. 

If in fact the jury is instructed in that 
fashion I would not pursue my equitable remedies. But 
if in fact they are not instructed in such a way and toli4 
they are only to base the damages between say 1968 and 
the present, and it is up to the Court to awurd either 
interest fer the future in the method of an accounting, 
then I don't think we have an adequate remedy at law. 

THE COURT: I don't necessarily adopt your 
statement of damages. : The theory of unjust enrichment 
looks to what a person taking the concept derived from it, 
and that is a very shorthand way of saying it. 

It is also implicit in the record that the 


concept was presented with the expectation that payment 


would be ‘received for it. At one point Anderson talked 
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apout compensation, talking in terms of payment at one 
point and spoke very carefully, if you read this 
transcript and he used precise English. It reads much 
more impressively than it sounded. 

MR. FARRELL: I think I agree. I think you 
are putting too narrow a definition on compensation. 
I don't think there is anyehing in the record that 
indicates that Shippee or Prudential was going to sell 
this thing like Chapman and get a fee for it. The whole 
idea of Prudential is an oil company going into this 


thing. Prudential wasn't a management consultant type 


company, they wanted to have a project, trying to expand 


and I really think that would be putting too much stress 
on a single word, your Honor, in the context of this entire 
thing. 

THE COURT: I understand your position. 

MR. FARRELL: That is it, your Honor. 

MR. MARKS: May I add one sentence and then 
I will be quiet? 

I think that you might imply an agreement of 
joint venture where one of the two parties working toward 
it submits a brochure in which it states that it is going 
to receive 27 per cent of the equity of the project and 


the others end up with the majority of it, the jury under 
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those circumstances could imply an agreement whereby the 
one joint venturer would get 27 per cent if the other 

uses that .aterial and goes forward with the project. 

I think that question may be one that could be left for 
the trier of the facts. 

THE COURT: Very briefly, Mr. MacCrate. 

The hour is late and I want to talk about some other 
matters. 

MR. MacCRATE: I just wish to call your Honor's 
attention to several exhibits with respect to this question 
of the concept. 

. iI submit that if Mr. Farrell.'s argument as 
to concept is to be accepted there would be a blanket 
exclusion from Phillips participatng in any petrochemical 
complex in Puerto Rico once it had a enhiceswatten with 
Mr. Shippee. 

What we find as we go back behind the Shippee 
activities in the fall of L962, to Exhibit J-21 which is 
a preliminary evaluation by Mr. Brown of what was there 
needed. His statement at the bottom of page 8 to the 


top of page 9, of the necessity for commitments to take 


petrochemical raw materials in Puerto Rico and the same 


notion is picked up when Mr. Brown went to Phillips in 


May of 1962 and, in J-31, at the bottom of the first page 
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he says: 


"It appears to me that a new Puerto Rican 
refinery project including an actual petrochemical 
operation as an integral: part might have some chance 
of securing an oil import quota." 

He points to Phillips as one who is both a 


refiner-marketer and a petrochemical manufacturer as a 


~natural sponsor and developer of such a program. 


What happened in the Phillips proposal and what 
is the heart of the Phillips core proposel are the commit- 
ments to build satellite plants and when you build a 
$100 million plant as a satellite in fulfilment of a 
commitment, you are doing exactly what Mr. Brown was 
visualizing and what Phillips undertook to do. 

THE COURT: That argument I think goes directly 
to an issue of fact because what you have just said is 
contradictory to the sworn testimony of some of the plain- 
tiff's witnesse;, isn't that so? 

MR. MacCRATE: I don't believe so, your Honor. 

THE COURT: They say they initiated and 
originated this matter and took it to Phillips. This 
exhibits suggests that Brown did so but that is an issue 


of fact, whether you believe the exhibit or believe the 


Dad 
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MR. MacCRATE: This is a stipulated exhibit. 
This is the very accepted bedrock of the case and what 


appears from this is that Brown in 1961 was reflecting in 


fact that what he did was talked about all along and the 
whole notion is to develop an industry there that will | 
multiply and with all the dependent industry and where ¥ 
you have as a stipulated exhibit a statement -- 

THE COURT: The weight to be given to the 
exhibit is not stipulated. What is stipulated is that 
it is admissible in evidence and genuine but the weight 
to be given to any exhibit is a question for the trier 
of the facts. 

MR. MacCRATE: Is it a fact, your Honor, if ~ 


one says I invented the wheel? If the wheel exists 


and you just don't make it your invention or you make any 


probative evidence that you invented the wheel by saying | 
you invented the wheel and where in existent documents 
that are part of the plaintiff's case it so appears there 
was a wheel prior to that time, I deni think that that 
fact can be changed simply by an assertion I invented it. 
THE COURT: I heard enough for today. Will 
you gentlemen step inside briefly? 
(Adjourned to Friday, January 16, 1976, at 


16.30 o'clock a.m.) 
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as PRUDENTIAL OIL CCRPORATION 
= vs. 67 Civ 3748 
. 8 PHILLIPS PETROLEUM COMPANY 
4 January 16, 1976 
10:50 a.m. 
5 
6 
7 
(Trial resumed.) 
Z ‘ (Jury not present.) 
4 
MR. FARRELL: Your Honor, 1 had two points to 
10 
make before we start with the jury. 
ll : 


Yesterday, Mr. MacCrate, cited Allen & Co. 
against Occidental Petroleum Corporation; the Court of 


Appeals decision. We had shepardized that case, but it dic 


> 


not appeir in the January sheperds, and at the time that we 


had prepared our brief, that case was not in it. 


However, I believe that footnote 1 on page 
789 -- 

THE COURT: I have read that footnote. 

MR. FARRELL: Thank you, your Honor. 

I wanted to call your attention to it, because 


we did cite the Lord against Pathe case in our brief. | 


THE COURT: I have read that number. 
MR. FARRELL: Secondly, a4 colloquy between 


the Court and me yesterday raised a point this morning in 


RRB BE 8 BH TB SE 


my mind when I read it. On page 1235 we were talking 


LC Ae 


THE COURT: Wait just a moment an: et me get 
1235. Everything said in colloquy doesn't have to be taken 
as written in stone, you know. 

MR. FARRELL: I understand, your Honor. 


THE COURT: What line number? 


MR. FARRELL: I'm simply talking about line 19, 


the measure of damages. 

THE COURT: Well, it is premature for measure 
of damages, isn't it? 

MR. FARRELL: I wanted to point out,your Honor, 
that we cculd not intelligently elect remedies, unless we 
had the financial statements from Puerto Rico Core for '73, 
‘74 and '75 available. 

THE COURT: Precisely what do you mean when you 
say “elect remedies?" 

MR. FARRELL: Your Honor, I say in the event 
that remedies are inconsistent -- and I'm not sure they are 
in this case -- 

THE COURT: Which are they? 

MR. FARRELL: I don't think there are any, but 
Mr. MacCrate keeps raising them, and your Honor, I say this 
with respect, I keep worrying that some day you're going to 


say to me, “You're going to have to elect your remedies." 
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THE COURT: I don't think you're going to have 

' to elect your remedies. 

All right. At this time I am prepared -- 

MR. FARRELL: In any event, I just wanted to 
make it clear that we did want those statements. I think 
we also need it for cross examining defendant's experts. 

THE COURT: You have them. 

MR. FARRELL: Not fox '73, '74 and ‘75, your 
Honor. There was a cut off date of '72. 

THE COURT: I will have to take that up with 
you later, that particular question, as to whether you can 
discover those. 

MR. FARRELL: Thank you. 

THE COURT: At this time I am prepared to make 
any rulings on the record on the motions presently before 
me. 

At this time, the Court dismisses so much of 
the legal claim of plaintiff as is based on the theory” that 
a joint venture existed between it and the defendant. On 
the evidence in this case, a joint venture consisting of 
Prudential Oil of Connecticut and Phillips, or Phillips and 
Messrs. Shippee, Willey and Young, acting directly or 


through Prudential Connecticut has not been shown to exist 


by the required standard of proof which resolving all 
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matters of credibility or weight of the evidence favorably 
to plaintiff would permit any reasonable jurcr so to con- 
clude. 

Primarily a joint venture arises by agreement. 


To create a joint venture, the parties must intend toe énter 


into such a relationship. Of course, the objective appearance 


er actions which convey intention to do so,a4re sufficient, 
even if subjectively the person whose case is being 
considered does not intend to be bound as & party ae 
joint venture. But as between the parties, a contract is 
essential to create the relationship of joint venturers. 

The joint venture is not a status created or 
imposed by law, but it is a relationship voluntarily assume 
and arising solely by contract, express or implied. 

Like all contracts, the principal provisions 
thereof must have been agreed to with sufficient certainty 
to permit enforcement of the contract, although it is true 
that some aspects of a jcint venture may be settled by 
custom or by implied agreement. An agreement to agree is 
no contract. | 

For a joint venture to exist, the agreement 
establishing it must at the very least provide for respec~ 


tive contributions by the two claimed joint venturers of 


sereuseRess#s& 


money, property, effort, knowledge, skill or ether assets, 
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to a common undertaking. There must be agreement with 
respect to a joint property interest in the subject matter 
of the venture, and a right of mutual control or management 
of the enterprise, a right to participate in the profits 
and an agreement to share in the losses. Of course it is 
to be understood that the parties could agree that the 
share cf one party in the losses might be zero, but at least 
this matter is an essential element of the bargain by which 


a joint venture comes into existence. 


A joint venture will not fail merely because thé 


parties left some elements open, but the failure to 

decide so many critical elements 45 is found here, is 
conclusive evideace that Phillips never intended to enter 
into a joint venture with Prudential. Specifically, Phillips 
never authorized Anderson, and there is no evidence that it 
ever authorized Anderson, to commit Phillips to enter into 

a joint venture with Prudential, or to fix Phillips’ share 

of such joint venture. 

And there is no evidence which would justify 
such a conclusion by any reasonable juror. 

There is a total «x.sence of any agreement as to 
the shearing of profits. Mr. Rosenthal, the plaintiff's 
witness, cestifiec, and I credit his testimony, that 
normally it is a matter of negotiation what the sharing of 
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profits will be. 

When promoters join to effectuate an under- 
taking and that the percentage to be allocated to any pro- 
motor in any transaction cannot be determined from prior 
dealings between the parties, and there were none of those 
here, or from customary usage in the trade. At best, the 
testimony of Anderson and Shippee establish that Anderson 
had been delegated to make a non-binding recommendation as 
to shares in the project, to be awarded to the respective 
participants. 


All the proof here shows is that Prudential 


offered to join Phillips in promoting a corporation to be 


formed in Puerto Rico, tentatively referred to as PROPCO, 
in return for 27-1/2 percent of the stock. That offer 

was never accepted hy Phillips, and there is no evidence 
of any such acceptance from which a juror, thinking 
reasonably, could find that an agreement of that sort came 
into existence. 

Those who together promote a corporation do not 
in so doing, generally create a joint venture or partner= 
ship among themselves, unless they show a clear intention 
to do so. 

It is of no concern on this point whether some 


uncertainty exists as to the interests that the individuals 
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: 2 Shippee, Willey and Young had or have presently in 

\ 3 Prudential, nor is the absence of an apparent agreement on 
4 their part that Mr. Anderson or scmebody elise would allocate 
5 their share in Prudential's proceeds of the claimed venture 
6 - of any significance in this aspect of the case. 
, Those reasons are sufficient to support the 

= 8 conclusion of the Court, but there is another aspect of the 
9 joint venture which has not been discussed, and a wholly 
10 separate ground which the Court is relying on, although, as 
ll I indicate to you, the foregoing ground is sufficient 


standing. alone to justify the Court's resolution of this 


aspect of the various motions made yesterday by the defen- 


dant. 


In this case, according to plaintiff's own 
evidence, persons acting for Prudential had suggested that 
Phillips apply to the Department ot the Interior for an 


oil import quota and that this application be made in 


Phillips’ own name with Prudential to be an undisclosed 


participant in some fashion in the financial benefits which 


that oil import quota permit wo.ld carry with itself. 

It was clearly shown that that suggestion was 
made to Phillips in behalf of Prudential and considered by 
those acting for Prudential to be an important part of the 


arrangement they wished to undertake. 
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The evidence shows that the identity of the 


3 

applicant was considered material by the officials charged 
Ay with issuing the permit and indeed in presentations made to 
5 

the Oil Import Board, PHillips has described in some detail 
6- 


its experience and its other activities in the field of 


~ 


petrochemicals, and its other facilties and its prior 


8 
importation history as well as its particular expertise 
8 
in the industry. 
10 


It was conceded by plaintiff's witnesses that 
an applicant having such stature or standing or experience 
was necessary to obtain the permit. 


In my opinion it would have been unlawful, 


against public policy and fraudulent for Phillips to have 


agreed with Prudential or anyone else, if indeed it did $0, | 


that Phillips would make an application in its own name 


for an oil import quota for Puerto Rico under the circum- 
stances of this case and do so for the benefit of itself 

together with Prudential or PROPCO or other non-Phillips 

corporate entities as undisclosed principals. 
The Court notes that later on, when it was 
determined that PRIDCO would have an interest in the Phillips 
core plant in Puerto Rivo, and that the permit would be 


issued to the Phillips core corporation in Puerto Rico, 


PO nee 


a subsidiary to be owned partly by PRIDCO and partly by 
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Phillips, that this was fully disclosed to the Department 
of Interier and an amendment was made in the proceedings 
before that Department. 

But an agreement:for a joint venture by which o 
joint venturer would be an undisclosed participant in 
the obtaining of an oil import quota under the circumstance 
contended in this case would be fraudulent in nature 
and contravene public policy, and would require an imposi- 
tion of fraud on the Oil Import Board and for those reasons 


would not be enforcible in this court even if there were an 


been formed or agreed to by Phillips. 

As I noted before, I state this as additional 
and separate grounds for the foregoing ruling: 

The Court also dismisses the equitable vlaim fo 
relief by reason of a failure on the part of the plaintiff 
to prove that it is entitled to any equitable relief. ) 
Specifically, I find that the plaintiff has an adequate 


remedy at law and also that there is no identifiable res 


| 
competent evidence to show that such a joint venture had 


presently existing in which the Court might properly impres 
a trust. The parties did not specify, expressly or 
impliedly the sistas interest which plaintiff was to 
nave in the core plant. 


A court of equity will not write or rewrite a 


4 
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contract for the parties. Subsequent changes in circum- 
stances, notably the activities of OPEC and the increase 

in the price of import oil, appear i aia made the oil 
import quota permit almost worthless, and it would be 
inequitable and unnecessary at this time to impress a 

trust on an undivided interest in the plant, or a minority | 
interest in the stock of Phillips’ core subsidiary in order 
to reach the import quota, even if a vsiiiaiaincinian had been 
agreed to. 

Any such remedy would also be illusory and 
inequitable in view of the lack of marketability of a minority 
interest in a Phillips subsidiary, the stock of which is 
not publicly traded, and the fact that the parties, here in 
this litigation, if they are not presently irreconcilably 
in conflict with each other, would soon become so after 
any such decree had been entered. 

Ordinarily, equity will not compel a person to 
become or continue to be a ienetnien ie joint venturer with 
another against his wishes, and the reason for this is so 
shit that I will not go into them at this time. 

To impress any such trust or grant any such 
equitahle releif would have the effect of compelling Phillips 
and Prudential to become jointly engaged in investment in 
the Phillips core plant in Puerto Rico, either as 
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shareholders together Or in any other form, and this 
would be inequitable under the circumstances of this case. 

Now, as to the equitable side of this litiga- 
tion, the Court reserves the right to make further, more 
formal findings of fact, and to state additional conclusion 
of law on the record after the trial, and I will do so if 
requested in writing by any party on notice to the other 
party in order that your record here may be complete. But 
‘for the present, it is adequate to state that all equitable 
relief is denied for failure to prove a prima facie case 
entitling plaintiff thereto. 

Now, yesterday I denied the motion to strike th 
testimony of Mr. Rosenthal and I adhere to that ruling. 

With regard to the additional question of whether 
plaintiff is a proper party to bring the claim or specifi- 


cally, whether there are others who are necessary or indis- 


pensible parties, I find that Prudential is a proper party 


tc bring the claims insofar as they are derived from the 
activities of Willey, Shippee or Young acting together or 
separately. 

The proof shows clearly that each of these 
people made it abundantly clear to Phillips at all times 
that they were acting through and on behalf of a corporate 


vehicle, Prudential Connecticut. There is adequate 
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documentation to permit the jury to find that Prudential 
Connecticut's rights against Phillips, whatever they may 
be, were assigned to the instant plaintiff, Prudential 
New York. 

The problem of indispensibility has as its 
principal aspect the possibility that Phillips might be 
subjected to multiple or conflicting claims and denied the 
benefit of res judicata or estoppel by judgment flowing 
from this litigation. 

I find that on this trial record, Messrs. 
Shippee, Willey and Young, having testified for the plaintifif 


and having represented to this Court and jury both expressl 


-_ 
fem 


and impliedly by their acts that the plaintiff in this 
action was a proper party to enforce their claims arising 
out of the concept suad on, are estopped to assert 
independent or nepacave claims against Phillips, following 
the resolution of this lawsuit. 

Furthermore, it appears that any such claims 


are barred in any ev2nt by limitations. 
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Prudential is not a pre per party to assert any 


claim arising out of the efforts of * Jerson, Chapman or 


Coan. To the extent that any of there persons developed 
or had a concept or contributed toward doing so, at the 
very least it appears that Prudential has no nexus with 
such rights, and is not the successor in interest of any 
claims which Chapman, Coan or Anderson had, and it also 
clearly appears on the record that Anderson, Chapman and 
Coan were already separately compensated and dealt 
separately in their own right with Phillips. 

The Court will anticipate instructing the jury 
in their computation of damages that they may not consider 
the activities of Chapman, Anderson or Coan in determining 
Prudential's damages, if any. They may not consider 
the value of any activities to Phillips of any of these 
three people. 

Now, I previously indicated and now reiterate 
the fact that the plaintiff is to be demed to have set 
forth its claims here in suit in its statement of what the 
concept was, previously made on the record here sy plain- 
tiff'ts counsel at pages 1103 and 1104. Plaintiff is to 
be held to that particular concept and if plaintiff is 
to recover it must appear after all the evidence in this 


trial is complete, that such concept was originated by 
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Messrs. Willey, Shippey and Young, «sting for Prudential 


3 Connecticut, and that Prudential, through its various 

4 officers and employees, tendered this original concept 

5 created by them and not by others, to defendant under such 
¢ circumstances as to warrant a finding either that there 

4 was no express or implied contract, but such a situation 

8 


between the parties that it would be inequitable by virtue 


° of breach of confidence or similar ethical violation, for 
* defendant to profit from the use of the material. 

x al This is a so-called quasi-contract theory 
. and I find that plaintiff's case, if its witnesses are 
aA believed, and if full weight is given to the evidence, is 
M sufficient to support a recovery based on quasi-contract 

- ib to allow money damages for defendan.'s unjust enrichment 

sg from the ‘ne of the material, if any, originated and 
17 


furnished by plaintiff. 
The evidence is also sufficient to establish | 
| 


» a contract implied in fact in that the parties in their 

” dealings with each other with respect to the subject matter | 
- understood that if Phillips used the plaintiff's concept ! 
= and material, it would be obligated to pay what it was 

” reasonably worth. Neither Prudential nor its principals 
m were acting as volunteers in the circumstances, and upon 

y+) 


that understanding, if Phillips did use the material and 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


rs3 1255 


this arrangement was arrived at not by express words but 

by such conduct, looked at in the context of the trade 

and their familiarity with it, all this would make it clear 
that such was the understanding they reached, that is, to 
say implied contract in fact. 

This theory of a contract implied in fact, as 
contrasted with a contract implied in law, is not 
specifically pleaded, and indeed, the contrary is pleaded, 
but if requested, because I believe that the record as 
developed on the trial would support either theory of 
implied contract, I would permit the plaintiff to be deemed 
4t have amended its pleadings pursuant to Rule 15(b) of 
the Federal Rules of Civil Procedure to conform with the 
New York case of Robbins v. Frank Cooper Associates, 

19 A.D. 2a 242, 241 Sub. 2d 259 deciced by the First 
Department in 1963. hat decision was reversed on 
other grounds, but has been cited with respect to the 
issue of damages in a great. many later cases, and at least 
in that area it correctly states the law. 

As to whether the concept assuming that 
Prudential did develop it, was legally protected material, 
an argument which the defendant made in its motion, the 
Court rejects that suggested basis for the granting of any 


relief by motion here. The Court regards the question 
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ef whether the concept rises to the level of lecally 
protected material as being a fact question for the jury 
to determine, and in dealing with these motions I do not 
address myself in any way to the question of whether or 
not the concept was original with these plaintiffs or 
whether it was conceived by somebody else, or whether it 
rises to the level of property having value in sufficiently 
concrete form so as to give rise to an action for its 
appropriation for profit upon the theory of an implied 
contract or the tort of ch dimemieaiesarsidchi, 

Plaintiff's evidence raises questions for the 
jury's consideration on these theories and plaintiff has 
adduced sufficient evidence from which a reasonable juror 
could conclude that Prudential disclosed this information 
in a relationship of trust and confidence and thereafter 
Phillips made use of this idea to its own benefit. zt 
will be for the jury to determine whether Phillips did in 


fact use the Prudential idea but there is no requirement 


that use be made of the idea in the precise form in which 


it was disclosed. 

In so far as Phillips improved the idea and 
implemented it in its improved form, defendant may adduce 
proof showing the improvements which it made and the jury 


may be instructed that a portion of the success of this 
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project must be attributed to Phillips' development of 
the project in computing any damages which it may award. 

The foregoing constitu:es tne rulings of 
che Court with respect to the motion:. I believe I 
have covered everything and I would like to go forward 
with the defendant's case at this time unless there is some 
matter which the Court omitted to cover. The jury has 
been waiting for some time and I do want to continue. 

MR. FARRELL: Your Honor, in response to your 
invitation I move to amend the pleadings of a theory of 
contract implied in fact and I so move. 

MR. MacCRATE: I respectfully except. 

THE COURT: To all the rulings not granting 
your motion oi talking about the right to conform to the 


proof? 


MR. MacCRATE: I am taking exception to the 


amendment. 

THE COURT: All right, I will grant the amend- 
ment and I will instruct the jury on the issue of the implie 
contract in fact. Assuming there is no showing in the 
course of defendant's case which warrants a different 
ruling. 

MR. MacCRATE: I also take exception to your 


Honor's denial of our motion to dismiss the balance of the 
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complaint. 

THE COURT: You may have an exception. 

MR. MacCRATE: As to the Court's ruling with 
respect to the proper party, the name of Wright I do not 
believe was mentioned by the Court. 

THE COURT: That is true, Mr. MacCrate, and 
I should have asserted it with regard to Mr. Wright. 

I believe Mr. Wright stands in the same position as Mr. 
Anderson in this regard. The Court understands Mr. 
wright was an associate of Mr. Anderson and, in any event, 
there is no evidence suggesting that plaintiff is a 
successor in interest of Wright or has standing to assert 
Wright's claims or that Wright has assigned any rights to 
the plawintiff here. 


I think the same rationale applied tc Anderson 


extended to Wright. I would say further that I do not 


recall that Mr. Wright made any significant contribution 
with regard to the concept. 

Perhaps I am mistaken in that regard but I 
would include Mr. Wright within the scope of the ruling the 
game as Anderson. 

MR. FARRELL: Just fer the record I would 
except to your rulings. 


THE COURT: You may have an exception. 


18 
19 
2 
21 
22 
23 
2 
3 


Bring in the jury and we will go forward with 
the defendant's case. 

It is also clear there is nothing left to 
elect, as to the problem of election of remedies. 

MR. FARRELL: Yes, your Honor, that would mean 
I would be entitled to those financial statements. 

THE COURT: I will take that up with you a 
little later. That may be so. 


(Continued on next page.) 
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(Jury present.) 

THE COURT: Members of the jury, the 
plaintiff's contention that it had entered into a joint 
venture with the defendant, Phillips Petroleum Corporation, 
is no longer before you for your decision. 

There remains before you the question of 
whether the plaintiff has proved by a preponderance of the 
credible evidence that it conceived a legally protected 
concept -- and that's something I'll define and explain to 
you at the end of the case -~ and whether the defendant 
acquired the benefit of this concept or idea by virtue of 
a breach of confidence, or did so tortiously, or did so as 
a result of oo implied agreement, and whether the plaintif 
was damaged thereby. 

Those questions all remain before you, and I 
will explain them further in much greater detail for yeu 
at the end of the case. 

However. at this time there is nothing before 
you to decide concerning the claim of joint venture. So yo 
are not to speculate about my reasons for reaching this 
decision or making this direction, and I assure you that 


this matter relates solely to legal questions, matters of 


law, which are not of your concern as jurors in this case. 


You will now try solely the issues which I just 
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mentioned, which do remain cpen, and at this time the 


defendnat will go forward with its witnesses and evidence 


in this case. 

All right, Mr. MacCrate, you may call a 
witness. 
MR. MacCRATE: Mr. Sam J. Van Hyning. 

SAM JOHN VAN HYNING, JR.» 
called as a witness on behalf of the 
defendant, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

BY MR. MacCRATE: 

Q Mr. Van Hyning, what is your present occupation 
A I am an economic consultant working in San 

Juan, Puerto Rico. 

Q For what period of time have you been an 
economic consultant in San Juan? 
A From mid '69 until the present. 


Q How long have you lived in San Juan, Puerto 


I took up residence in San Juan in September, 


Q Would you trace for us your education and 


employment experience, just chronologically? 
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A I entered a public elementary rural school 

about ten miles from Kenton, Ohio, in the fall of 1921. 

Some three months later, my parents moved to 
Portland, Oregon. I attended public elementary school in 
Portland, Oregon, and entered a public high school, 
Washington High School in Portland, Oregon, in the fall of 
1928. 

I was graduated from Washington High School in 
June of 1932. 

I was matriculated at Reed College, a private 
liberal arts college in Portland in September, 1932. 


I was graduated from Reed College in June of 


1936. 


I was matriculated at Oxford University, Oxford 
England, in October 1937. 

I was a resident at Pembrooke College, Oxford 
University until November, 1939. 

I returned to the United States during that 
month and entered the University of Chicago in January, 
1940. 

Q Did you complete your studics in Chicago? 
A I did not. 
Q What did you do following your term at the 


University of Chicago? 


jktl 4 Van Hyning-direct 

A I returned to Portland, Oregon and in 
September, 1940, I began to teach at a private high school 
in Portland, Oregon. 

Q Did there come a time when you went to Washington 
D.C.? 

A Yes, sir. I accepted a position in Washington, 
in I believe October, 1941, and reported for duty in 
December, 1941. 


Q What position was that? 


& That was a position as economist with an agency 


known as the Office of Coordinator of Information. 

Q Was the name of that agency subsequently 
changed? 

A Yes, sir. I think it was in June 1942, I 
can't be certain of the date, that it became known as the 
Office of Strategic Services. 

Q And you were with the Office of Strategic 
Services during World War II for a period? 

A That is correct. 

Q And what was your next position? 

A In the fall of 1944, I imagine it was September 
I was transferred by the Office of Strategic Services to 
the War Shipping Administration. 


Q Did you serve there as an economist? 
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A That is correct. 
Q And what was your next assignment? 
A I believe it would have been in February, March 


1946, that I moved to the U.S. Department of State. 


Q And for what period were you in the United 


States Department of State? 


A Until September, 1947. 
Q What did you next do? 
A I was loaned by the Department of State to 


work on the Secretariat of a special group known as the 
President's Committee on Foreign Aid. 

Q And did the Marshall Plan develop out of the 
study of that committee? 

A That is correct. The committee was appointed 
by President Truman in the summer of 1947, following 
General Marshall's speech I believe at Harvard earlier in 
the year. It rendered its report to the President in 
November of 1947. 

Q And that was implemented in due course, the 
Marshall Plan was established, and what was the agency 


known as that administered the Marshall Plan? 


ee 


A The Economic Cooperation Administration which 
was authorized by the Congress I believe in April of 1948. 


Q And did you in due course become associated wi 


Van Hyning-direc~ 


A Yes, I wus, at the time of the authorization of 
the Economic Cooperation Administration, on the payroll of 
the U.S. Department of Co.wmerce, and an arrangement was 
made whereby the Eccuomic Cooperation Administration, as it 
were, borrowed me from the United States Department of 
Commerce. 

Q And you worked in ECA for a period, and following 
that, what was your next employment? 

A The transfer arrangement that I have just 
described was terminated, and I went on the regular payroll 
of the -- 

Q rt don't think we have to pause on the payrolls, 
Mr. Van Hyning. 

A Sorry. 

Q You were with ECA for what period of time? 


A From its inception in April '48 until its 


expiration on the 31st of December, 1951. 


Q And what did you next do? 

A I next took a position with the Ford Foundation 
beginning January of ‘52. 

Q Serving the Ford Foundation as an economist? 

A As an economic adviser to the Ford Foundation. 


Pollowing your service with the Ford Foundation, 
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‘did you have another position? 

A Yes, sir. Beginning, I! believe, late ‘52, 
early '53, I hada position with the Center for International 
Studies, Massachusetts Institute of Technology. 

Q And in what activity were you there engaged? 

A It was, sc far as I was concerned, working in 
the field of international trade and payments. 

Q Did there come a time when you were with the 
National Planning Association? 

A That is correct. I took a position with the 
Planning Association in the summer of 1954. 

Q And didyou work on studies while you were with 
the Planning Association? 

A That is correct. The project that I was 
associated with was concerned with the prospects for the 
peaceful uses of nuclear energy. 

Q And following your service with the National 
Planning Association, what was your next emp loyment? 

A My next employment was as a consultant to the 
Economic Development Administration, San Juan, Puerto Rico. | 

Q And that is the time that you moved to San Juan. 
in 1956 that you previously indicated? 


A That is correct. 


Q And what were your duties with EDA? 
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A My duties were to serve as an economic adviser 
to the Administration on assignment bcth from my immediate 
supervisor, Mr. H.C. Barton, Jr., or directly on assignment 
from the administrator. 
Q When you arrived at EDA, who was the adminis- 
trator? 
A Teodoro Moscoso. 
Q And for what period of time was Teodoro Moscoso 
the administrator of EDA? 
THE COURT: Isn't that all stipulated in the 
pretrial order? 
MR. MacCRATE: Yes, I believe it is, your 
Honor. I was just relating this witness’ activities. 
THE COURT: All right. 
When did you ‘eave the EDA? 
THE WITNESS: In the summer of 1969. 
THE COURT: And what are you doing now? 
THE WITNESS: I'm an economic consultant on 
my own in San Juan. 
Q Could you describe for the period 1957 to 
1960 some of the responsibilities you discharged at EDA? 
A I worked, of course, in the area of petroleum 
refining. I worked on the matter of telephone service in 


Puerto Rico. 


‘ 
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Q In connection with petroleum eetinins, did 
you work on any particular assignments? 

A My first assignment in the field of petroleum 
refining came early in 1957, and i* ~esulted -- 

Q What was that assignmert, Mr. Van Hyning? 

A It resulted from the fact that one of the two 
then existing refineries, the Commonwealth Oil Refining 
Company, was in serious difficulty. At the same time, .- 
an assignment of a wholly different order was given to me 


and that related to the fact that it leoked as if the 


United States government would in the very near future 


impose controls on imports of foreign oil into the United 
States, including Puerto Rico. 

Q What did you do with respect to Commonwealth 
Oil Refining Company? 

A The situation at Commonwealth Oil reached what 
I would describe as crisis proporticns. Early in the 
summer of 1957, the Eochante Development Administration 
and the Government Seno Bank for the Commonwealth of 
Puerto Rico examined the affairs of Commonwealth with a 
view to seeing what could be done to insure the continuing 
operation of the company. 


I participated in numerous meetings in San 


Juan involving personnel not only from the Development 
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Administration, but also from the Government Development 
Bank. 

Q And you participated in the development of a 
program to help Commonwealth 0i1? 

A That is correct. 

Q And with respect to the prospect o: oil import 
controls, what did you do in that regard? 

A I prepared in the early summer of 1957 an 
appraisal of the outlook for the imposition of controls. 
That paper was, I recall, the basis for a meeting held in 
August, 1957, in Mr. Teodoro Moscoso's office. 

Also present at that meeting in Mr. Moscoso's 
office was Mr. Abe Fortas. 

Q Was Mr. Fortas counsel for EDA? 


A There was a contract between the Commonwealth 


and the Washington law firm of Arnold, Fortas & Porter, 


and the firm of Arnold, Fortas & Porter served as Washingto 
legal counsel to the Commonwealth government. 
Q And during this period, 1957, you worked with 
Mr. Moscoso and Mr. Fortas with respect to the problems 
arising out of threatened oil import regulations? 
MR. FARRELL: Your Honor, if you please, I 
object. I think we are going very slowly and very far 


afield, at this point. 
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THE COURT: Well, is this witness being offered 
as an expert in the field of petroieum industry in Puerto 
Rico? 

MR. MacCRATE: Yes, your Honor. He has a 
comprehensive knowledge in this area, and I would like to 
bring out what he did with respect to the oil import 
progran. 

THE COURT: Well, let's get through it as 
briefly as we can. He's being offered as an expert witness 
If he is being offered only as a fact witness, I think we 


have already had sufficient. But go ahead. Try to 


expedite it if you can. 


MR. FARRELL: Your Honor, if ne‘'s being offered 
as an expert, which is the first I heard of it, we would. 
want voir dire. | 

THE COURT: When Mr. MacCrate finishes. 

MR. FARRELL: I just wanted to say that 
before he went into the other parts of the testimony. 

THE COURT: It is not timely at this point. 

Q In connection with the proposed oil import 
program in 1957, what was the status of imports into Puerto 
Rico of oil at that time? 

A Uncontrolled. 


Q And what was your evaluation of the effect upon 
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2 Puerto Rico of controls? 

3 A It was my opinion that the imposition of 

4 controls would certainly seriously impair opportunities 

5 for increased activity in the area of petroleum refining. 
6 - Q Was there interest in the Puerto Rican 

7 government at that time with respect to development in the 


petroleum field? 


A Yes. When I arrived in September of 1956 I 


found that there was great enthusiasm within the Developmen 


Administration as to prospects for growth via additional 


imports of petroleum. 


Q Was the interest of the Puerto Rican government 


in this development reflected in public pronouncements at 


that time with which you were acquainted? 


A Not official pronouncements by the Commonwealth 


government as such, no. 
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Q Were you aware of statements made by various 


representatives of the Commonwealth Government in that 
regard? 
MR. FARRELL: I object to that, yvur Honor. 
THE COURT: Whether he personally was aware? 
It is a preliminary question. Of the various statements? 
I will allow it. He can answer yes or no, was he aware 
of the statements. 
Q Were you aware of this? 
A Yes. 
Q Were you aware of a paper, Defendant's Exhibit 
8 for identification which I show to you? 
A Yes, sir. 
THE COURT: The answer is yes he was aware of 
At what point in time, at or about the date it bears? 
THE WITNESS: That is correct. 
THE COURT: All right. 


What was your knowledge of this paper at that 


As I said, I had gone over it in draft. 

You went over this paper in draft at that time? 
That is correct. 

By whom was the paper delivered? — 


Mr. H. C. Barton. 
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Who was he? 

Director of operations of Economic Research, 
Economic Develcpmen: Administration. 

MR. MacCRATE: I move Defendant's Exhibit 8 
in evidence. 

MR. FARRELL: I object to this, your Honor. 

MR. MacCRATE: I draw the Court's attention 
particularly to pages 10 and ll. 

THE COURT: I will take the objection at the 
side bar. 

the side bar.) 
COURT: What is the basis of the objection? 

MR. FARRELL: Your Honor, it is entirely 
unclear to me at this point whether he is being qualified 
as an expert or for the purpose of introducing this exhibit 
or asking even these questions. Since he is both 
apparently a jal witness and now an expert witness the 
questions are ail hashed up and I don't know the purpose 

Obviously it is clear that -~ 

THE COURT: We wrote this paper. 

MR. MacCRATE: He came in after end worked on 
the paper. 

THE COURT: If he worked on the paper and you 


establish the date, which is February 2, 1957 and it pertains 
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to the establishment of a refinery in Puerto Rico, I 
would think it would become admissible. 
MR. FARRELL: Your Honor, if it is shown -- 
THE COURT: He is trying to show prior art, 
that is what they are doing. He is trying a patent case. 
I think it is prnisetiew, 
Is that what you are trying to show? 


MR. MacCRATE: Precisely. 


THE COURT: I don't know whether I have to 


take the entire paper. I will take the parts relating 


to petroleum. 

MR. McCRATE: There are various parts of the 
paper where the idea is reflected. I pointed out the 
focus ae it. 

THE COURT: All right. 

(In open court.) 

THE COURT: I overrule the objection. 

(Defendant's Exhibit 8 for identification 

was received in evidence.) 

MR. MacCRATE: I would like to read briefly 
from the document commencing at the middle of page 9. 

(Exhibit read from.) 

Q Mr. Van Hyning, with respect to these plants and 


prospects that were being talked about with respect to oil 
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and petrochemicals in Puerto Rico, what was the relation 


of possible oil import regulations? 


MR. FARRELL: I object to this unless we have 


a time frame for the question. 
THE COURT: All right, fix a time. 
Q In 1957, 1958. 


A If the prospects there outlined were to be 
realized it would require access on an expanding scale to 


petroleum feedstocks. 


Q Did the Puerto Rican Government take any 
action with respect to the possibility of oil import 


regulations being imposed? 
A I think I referred to this meeting in Mr. 


Moscoso's office at which Mr. Fortas was present. The 


paper that I had prepared posed the question of policy on 


the part of the Commonwealth Government in the event that 


United States moved toward imposition of controls, should 
the Commonwealth Government remain silent or should it 
fight the imposition of controls. 

That question of policy on the recommendation 
of Mr. Fortas as discussed at that meeting, 
Government should not’ fight the imposition of controls. 


Q Did the Commonwealth Government thereafter take 


any furthe 
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import controls? 

A In September 1957 with retroactive effect to 
July 1, 1957, the United States Government established 
what was known as a voluntary oil import program. 
Puerto Rico was not included in that program. 

Q So there was no regulation under the voluntary 
program of imports into Puerto Rico? 

A There was no limitation imposed on Puerto Rico. 

Q | Did there come a time when import regulation 
was imposed? | 

A Yes, but not under the voluntary program. 
That came later, in March of 1959, when mandatory controls 
were established. 


Q Prior to the time thawt the mandatory controls 


’ eame in in March of 1959, did the Puerto Rican Government 


take any action in anticipation of those regulations coming 


into effect? 


A Yes, sir. 
Q What did it do? 
A In late January or early February of 1958, the 


then Administrator of the voluntary import program was 
asked during a press conference why Puerto Rico had not 
been included under this voluntary import program. 


The Administrator replied to the questioner 


10 


11 


16 


7 
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that he did not know but he would endeavor to find out 
why Puerto Rico had not been included. 

Upon learning of this response by the 
Administrator during his press conference, Mr. Moscoso 
communicated with Mr. Fortas and asked Mr. Fortas to try 


to set up a meeting with the Administrator of the voluntary 


oil import program. 


Q Thereafter was there such a meeting? 

A Such a meeting took place. 

Q “pia you attend that meeting? 

A Yes, sir. 

Q What position did the representative of the 


Commonwealth take in that meeting with Captain Carson? 

A The position taken was that Puerto Rico needed 
a continuing flow on an increasing basis of petroleum in 
order to strengthen its industrial base. It was a 
generalized meetipg, no specific projects, as I recall, 
were discussed. ; 


Q Were there further meetings held in Washington 


or other action taken with respect to the proposed mandatory 


regulation of oil imports? 

A There was a series of meetings in San Juan as 
I recall at the end of summer, 1958. 
| Was a Commonwealth position taken as a result 


Q 
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of such meetings? 

A Yes, sir. 

Q What was that position? 

A The position was, and I am referring now to 
discussions with Captain Carson, the Administrator, that 
the Commonwealth Government would like an opportunity to 
comment in advance on any proposed mandatory regulation 
that might be established. 


Q Was the Commonwealth Government subsequently 


afforded such an opportunity? 


A Yes, sir. 


What comments did the Commonwealth Government 


A It commented on the appropriate base period, 
the yardstick by which allocations under the mandatory 
program would be imposed. 

Q Was any consideration given to the question of 
whether a distinction would be drawn between crude oil 
imports and unfinished oils? 

A Yes. We on behalf of the Commonwealth 
Government requested that the holder of an import license 
to bring materials into Puerto Rico should be limited in 
no way as to the amount of material that would be in the 


ferm of so-called unfinished oil. 


Van Hyning ~- direct 
THE COURT: As contrasted with crude oil? 
THE WITNESS: That is correct, sir. 
Was that suggestion accepted? 


Yes, sir. 


And that was a suggestion peculiar to the 


regulation of imports into Puerto Rico? 


form. 


objection. 


Q 


referred to, 


MR. FARRELL: Objection, your Honor, to the 


It is leading. 


THE COURT: That means unique. 

MR. FARRELL: It is leading. 

THE COURT: I suppose it is leading. 
Reframe the question. 


MR. MadCRATE: I'm simply to expedite, your 


THE COURT: I understand. It is a valid 


Mr. Van Hyning, the concept that we have just 


was it incorporated into the mandatory program 


when it was placed in effect in March of 1959? 


A 


Q 


Yes, sir. 


Did it apply to all districts that were 


regulated under the oil import progres OF only to certain 


districts? 


A 


As I recall, the regulations in this matter were 
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identical in District 1 through 4 and in District 5. 
THE COURT: Which district was Puerto Rico in? 


THE WITNESS: It was a separate import district, 


THE COURT: Which number was that? 
THE WITNESS: No number. 

Q Was there provision in the oil import regulation 
with respect to the Puerts Rican district applicable in the 
other districts? 

A No, sir. 

Q What was the effect of the imposition of the 
mandatory oil import program in March, 1959 upon the 
existing refineries in Puerto Rico? 

A The quotas assigned to the two existing refin- 
eries enabled them to continue operations at then capacity 
levels of the individual plants. 

THE COURT: Talking about physical capacity? 
THE WITNESS: Yes, sir. 

Q Did any special problems arise for any of the 
existing facilities because of the mandatory controls? 

A Yes, sir. 

Q What were the problems? 

A The problem arose in the case of the Commonwealth 


Oil Refining Company which at this time was beginning a 
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substantial physical revamping of the plant. The company 


was not physically able to process the amount of the crude 


permitted under the control system. 


Q Did this have an effect on other businesses 

in Puerto Rico? 

sir. 

there any facility that drew on the Common- 
wealth Refinery at that time? 

A Do you mean facility in Puerto Rico? 

Q Yes. Did this occasion any problem for Union 
Carbide? 

A Yes, but not at that immediate time. 

Q That came at a later time? 

A Yes, as I recall, Union Carbide. -- 

Q What was the nature of the problem? 

A -- try to go on stream I would date it mid-1959, 
July-August. And then a problem arose. 

Q What was that problem? 

A The Commonwealth Oil Refining Company and Union 
Carbide had -- and I can't date this -- entered into 4 long- 
term, I believe 20 years, long-term contract whereby 
Commonwealth Oil would sell to Union Carbide refinery 
gases which would be utilized by Carbide as feedstock for 


their petrochemical operation. 
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The Commonwealth Oil Refining Company could 


not meet the minimum, let alone the maximum, terms of that 


contrawct. 


(Continued on next page.) 
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Could not make delivery? 

A Could not make delivery, correct, sir. 

Q And did the Commonwealth Government take any 
action to help Union Carbide get feedstock for their 
petrochemical operation? 

AD Yes, sir. 

Q And what did they do? 

A Representatives of the Commonwealth Government, 
myself included, negotiated with the Oil Import Administra- 
tion in Washington, Captain Carson, the Administrator, 

Mr. Thomas Snediker, his deputy, Mr. Robert Long, his 
counsel, in an effort to work out, I guess what could be 
called emergency allocations for Carbide so that its plant 
could operate. 

Q Did there come a time when a third refinery 
was discussed within the Puerto Rican Government? 

A There had been discussions within the Economic 
Development Administration of promoting additional refinexies 
They were going on, as a matter of fact, at the time when 
I first came to work for the Development Administration in 
September ‘56. 

Q Well, during the period from 1956 to 1960, was 
there any affirmative action being taken to encourage a 


third refinery to locate in Puerto Rico? 
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Between 1956 and the end of 1960? 
Yes. 
Not to my knowledge. 

Q Why not? 

A The basic reason was that during most of this 
period Commonwealth Oil was in severe financial difficulties 
and it was judged prudent not to take active steps to 
encourage additional refineries to locate in Puerto Rico 
until the financial problems of Commonwealth Oil had been 
resolve.d 

Q And about at what time were the financial 


problems resolved, if they were? 


A They were resolved and I would date that 


resolution as of about mid-1960. 

Q Did the resolution of the financial problems 
of Commonwealth Oil have an effect upon what the Commonwealth 
Government thereafter did with respect to seeking a third 
refinery? 

A Yes, sir. 

And what was done? 

A Beginning in the first half of 1961, an active 
promotional effort by the Economic Development Administration 
was initiated in an effort to try to attract additional 


companies to manufacture in Puerto Rico. 
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Q Was there a particular objective of that 
promotional effort as to the kind of business the 
Commonwealth sought to attract? 

A Yes, sir. 

Q What was that? 

A The particular feature sought by the Commonwealth 
Government in its promotional efforts was to attract a 
refinery which would be petrochemically oriented rather 
than the conventional type of a refinery represented by the 
then-two existing plants, Caribbean and Commonwealth Oil 
Refining Company. 


Q And what was the reason that a petrochemically 


oriented refinery was sought? 


A Negatively, the two existing refineries generated 
a substantial surplus. 

Q Surplus? What was the word? 

A A substantial surplus of conventional petroleum 
products, from gasoline all the way down the scale to heavy 
fueis. 

Positively, a different type of refinery, differ- 
from the two-then existing, was sought because only in this 
way could you get the opening up of the job opportunities 
that were so badly needed in Puerto Rico. 


Q How would this different kind of refinery promote 
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those job opportunities? 


A If such could be established, design toward 
maximization of petrochemical feedstocks, these could then 
be moved for further processing and looking all the way 
down to the end of the road, out of this further processing, 
there is a wide variety of finished consumer products at 
the retail level that conceivably could result. 

Q In order to further this objective, was 
any action taken with respect to the Oil Import Program? 

A We -- and when I say we, I refer particularly 
to Mr. Moscoso and myself -- had informal discussions, 

I think in Washington, with the officials of the U.S. Oil 
Import Administration, focusing on the opening of Puerto 


Rico to what I refer to as the third refinery project. 


Q What did you ask the Oil Import Administrator 


MR. FARRELL: Your Honor, could we set a time 
for this? 
THE COURT: Yes, set a time. 
Q Can you fix the date of the meeting with the 
official of the Oil Import Administration? 
A I can't fix a precise date. The meetings to 
which I made reference would have occurred in 1960. 


Q Did you at some time thereafter go to Washington 
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in furtherance of this? 
THE COURT: You are talking about after 1960? 

Q After 1960. 

A Yes, sir. 

Q And can you recall when you first went after 1960 
to Washington on this problem of opening up oil imperts 
into Puerto Rico? 

A Yes, sir. 

Q When was it? 

A June of 1961. 

Q And whe went? 

A Mr. Rafael Durand, who had succeeded Mr. Moscoso 
as Administrator of the Economic Development Administation, 
and I met with Assistant Secretary Kelley -- sorry -- 

I think we first met with the then-Oil Import Administrator 
who was, I believe, Mr. Lawrence O'Connor, and Mr. O'Connor, 
in turn, arranged for us to meet with Assistant Secretary 
Kelley. 

Assistant Secretary Kelley was in charge of 
mineral resources. 

Q And what was said at that meeting on behalf 
of the Commonwealth, Mr. Van Hyning? 

A I would summarize it as saying that first we 


wanted to get acquainted with Assistant Secretary Kelley 
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and secondly explain in a general way our interest in 
opening up Puerto Rico to a third refinery. 

Q Did you indicate your position with respect to 
the existing refineries in Puerto Rico? 

A Yes, sir. 

Q And what did you indicate in that regard? 

A In that respect we indicated that having resolved 
its physical and financial difficulties, we wanted the 
- Interior Department to listen sympathetically to proposals 
of the Commonwealth Oil Refining Company to expand its 
operations. 

Q Was any reference made to the Commonwealth 
position with respect to competition? 

A I'm sorry, I don't understand. 

Q Mr. Van Hyning, I show you a document marked 
D-9. This is from a somewhat earlier period. And I ask 
you if you can identify that document? 

A Yes, sir. I see my initials on the final page 


I must have drafted it. 


Q And for whom did you draft the letter? 


Mr. Teodoro Moscoso. 
Q It is addressed to whom? 
A To Captain Matthew V. Carson, Jr., Administrator, 


Voluntary Oil Import Program, Department of the Interior. 
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This particular letter was sent to the Adminis- 


trator at or about the date indicate in October 1958? 


A 


Q 


That is correct. 


MR. MacCRATE: I offer it in evidence, your 


MR. FARRELL: No objection. 


THE COURT: It will be received in evidenc®- 


(Exhibit D-9 was received in evidence.) 
THE COURT: You may continue. 


Mr. Van Hyning, did there come a time when you 


met Mr. Jack Coan? 


A 

Q 

A 
in November 

Q 

A 

Q 
that time? 

A 
project. 


Q 


Yes, sir. 

Can you fix that time? 

Not precisely, but it would have been probably 
of 1961. 

Where did the meeting take place? 

The meeting took place in San Juan. 


And what was your discussion with Mr. Coan at 


Mr. Coan was interested in a third refinery 


Had Mr. Coan submitted a presentation to EDA in 


advance of that meeting? 


A 


A presentation had been submitted to the EDA in 
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wiieaionn:. Whether it was forwarded by Mr. Coan or not -- 
Q Did he discuss that presentation with you 

when he met with you in November of 1961? 
A Yes, sir. 
Q I show you J-9 and J-10, exhibits at this trial, 
and ask you if you can identify those two memoranda? 
A Yes, sir. 
J-9 is a memorandum from me to Mr. Durand. 
J-10 similarly is a memorandum from me to Mr. 
Durand. 
Q And do those two memoranda relate to the matter 
that Mr. Coan discussed with you a week or so later? 
A Yes, sir. 
MR. FARRELL: Objection, your Honor. These 


are in evidence and they speak for themselves and, in fact, 


I think they even show on their face that was the case. 


I object to his asking the witness to -- 

THE COURT: Yes. We don't have to try an 
unnecessary issue, do we? 

MR. MacCRATE: I only sought to relate the 
documents to the meeting, your Honor. 


THE COURT: All right. Let's go on to something 


Did you, in your discussions with Mr. Coan at the 
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end of 1961, define in any way the type of a program 
that EDA could support? 
MR. FARRELL: Objection, your lionor, unless he 
specifies when and where the discussions took place. 
THE COURT: Yes; time and place and who was 
present. 
Q Did you have discussions with Mr. Coan in 
November of 1961? 
A Yes, sir. 
Q Who was present during those discussions? 
A So far as I can recall, Mr. Coan and myself. 
Q _ Tell us as best you can recall what Mr. Coan 
said to you and what you said to Mr. Coan. 
A Mr. Coan elaborated, I believe, on this pros- 
pectus and, as best I can recall -- 
MR. FARRELL: Your Honor, I object. 
THE COURT: Yes, I will sustain that. 


The question was what was the substance of 


your conversation? What was the substance of what he told 


you and what did you tell him. If he told you he had 
@ prospectus, you may so testify, but don't describe him 
as having elaborated. Tell us what he said. 

THE WITNESS: I can't attribute any quotes to -- 


THE COURT: Give us the substance of what he said. 
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A Well, the substance of what he said was that 
he was interested in moving forward with the project as 
described in the prospectus. 
Q And what did you say to Mr. Coan? 
A I returned only the most general of answers 
that we were interested in the prospectus. 
Q Did you explain anything more than that that 
you can recall at this time? 
MR. FARRELL: Objection. Leading, your Honor. 
THE COURT: I don't think that is leading. 
I will permit him to ask that question. 
Q Did you offer Mr. Coan any further explanation 
prgenen time that you can recall now? 
A No, sir. 
Q It has been stipulated, Mr. Van Huyning, that 
a meeting took place at the San Juan Airport in December 
1961 and that you attended that meeting with Mr. Durand 
and Secretary of the Interior Udall. 


Did you, following that meeting, take any action 


with respect to following up upon that meeting? 


A Yes, sir. 
Q What did you do? 
A I drafted a letter for Mr. Durand's signature 


to the Secretary. 
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THE COURT: At this time I will take a brief 
recess. 


Members of the jury may withdraw to the jury 


(Jury left the courtroom.) 


(Continued on next page.) 
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THE COURT: You may step down, Mr. Van Huyning, 
and I would like to see counsel briefly just a minute. 
(Discussion off the record at the bench.) 
(Recess.) 
(Jury present.) 
BY MR. MacCRATE: 
Q Mr. Van Huyning, I show you Plaintiff's Exhibit 
37 for identification and ask you if you can identify that 
letter? 
A My initials do not appear on it. I believe 
I drafted it for Mr. Durand. 
Q Was this the letter that you referred to just 


prior to the recess that you drafted for Mr. Curand to 


send to Mr. Udall? 


A Yes, sir. 
MR. MacCRATE: I offer it in evidence. 
MR. FARRELL: No objection. 
THE COURT: Received in evidence. 
(Plaintiff's Exhibit 37 for identification 
was received in evidence.) 
Q I show you Plaintiff's Exhibit 39 for identi- 
fication and ask you if you can identify that document? 
A Yes, sir. I wrote this document. 


At or about the date of December 14, 1961? 
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2 A Yes, sir. 
3 Q YOu delivered this memorandum to Mr. Durand, 
4 did you? 
ES 5 A It was transmitted to Mr. Durand, yes. 
6 Q At that time? 
7 A At that time. 


MR. MacCRATE: I offer it in evidence. 


: MR. FARRELL: No objection. 


THE COURT: Received in evidence. 


(Plaintiff's Exhibit 39 for identification 


was received in evidence.) 
Q Mr. Van Huyning, it has been stipulate that 
under date of December 12, B61 EDA sent a letter to PPI 
care of Omega Management stating its support for the PPI 
proposal, which letter has been marked as an exhibit at the 
trial J-19. 


Subsequent to that time did you again see 


Mr. Coan in San Juan? 


2 A Yes, sir; I probably did but I can't recall 


the specific date. 


Q Do you recall a time when representatives of | 
{ 
{ 


UPO came to San Juan with Mr. Coan? 


THE COURT: Do you know what he means by UPO? 


TUE WITNESS: Yes, Universal Oil Products. 
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THE COURT: All right. 

Q Do you recall a visit of Mr. Coan with Universal 
oil Products to San Juan? 

A Yes, sir. 

Q Did you meet with them at that time? 

A I believe the gentlemen from UPO were a Mr. 
Shelton and a Mr. Swaine and I met with them but I cannot 
recall the precise date. 


Q Can you fix approximately when it occurred? 


A Probably in the period January-March. 


Q Of 1962? 

A Yes, sir. 

Q what was the purpose of the visit of Mr. Shelton 
and Mr. Swaine to Puerto Rico? 

A As best I can recall they were interested in 
examining possible sites for the location of a refinery. 

Q I show you Defendant's Exhibit 37 for ideni- 
fication and ask you if that refreshes your recollection 
as to the time of the visit? 

A Yes, sir. This was drafted by me and the 
date given here is the date of the visit, February 20, 21, 
1962. 

Q Do you know whether a site study was prepared by 


UPO as a result of that visit? 
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I can't respond to that. 


You do not yourself know? 

A That is correct. 

Q I show you Defendant's Exhbit 38 for identi- 
fication and ask you if that refreshes your recollection 
as to whether UPA thereafter prepared a site survey? 

A Yes, sir, they did. 

Q I show you Exhibit J-23 and ask you if that is 
the site study by UPO resulting from their February 1962 
visit? 

MR. FARRELL: I think we have to establish that 
Mr. Van Huyning received it. It is a stipulated exhibit. 
THE COURT: Yes, did he receiv it any time? 
He may be asked that. 
Q Did you receive a copy of that at any time, 
Mr. Van Huyning? 

A No, sir. 

Q Do you know if you received it as part of anothe 
document at any time? Did you see it one way or another? 
Do you have any recollection? 

A I have no recollection. 

Q Did there come a time during 1962 that you 
visited Monsanto Chemical? 


A Yes, sir. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


* * ha 4* : 791.107 


Selediscasticet meas 
Se eee ee a I Se 
Semen P cheouat beedce’ 
NE nt Ae EEE: TE EE OR la | neocon enneroc naar MRS 
A A AO Al ENN EN A A RE 


18 
19 
2 
21 
23 
aA 
% 


Van Huyning - direct 
When did that occur? 


That would have been in the first half of June, 


Who was present at Monsanto? 
At Monsanto the man who I believe arranged 
the visit was Dr. Norman Lewis. 


(Continued on next page.) 
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Q Was anyone else present? 

A I met other people affiliated with Monsanto, 
but I can't recall exact names. 

Q Was there anyone else from Puerto Rico who 
was there with you? 

A Yes, sir. Mr. Durand and Mr. Diaz-Hernandez 
who was then in charge of the New York Continental 
Operations Branch of the Development Administration. 

Q Where is Monsanto located? 

St. Louis, Missouri. 


What was the discussion at that time and 


i 
Be 


A: The discussion concerned the operation of a 
synthetic amonia facility, a fertilizer plant located at 
Guanica, Puerto Rico. 

Q And what was said with respect tothat 
plant? 

A The purpose of that visit to the Monsanto peopl 
was to try to elicit their interest in taking over the 
operation of that plant. 

Q And what was the result of that meeting, if 
anything? 


A It was negative. 


Ss es. eenreeEeSs Ss Ss 


Q Did vou have further contacts with Monsanto, 
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you, personally? 

A No, sir. 

Q In connection with the development of a -- what 
you call a third refinery, did you from time to time meet 
with various representatives of different companies? 

A Yes, sir. 


Q Can you identify representatives with whom you 


A I met with representatives of Texaco. 


local management was a Mr. Bennett. 


companies, please. That's all you're asked for, is the nam 


of companies. 


{ 
THE COURT: Just give us the names of the 
s 


THE WITNESS: I'm sorry, I thought you wanted 
names of individuals. I misunderstood. 
Q Just give us the names of the companies, Mr. 
Van Hyning. 
A Yes. 
Texaco, Gulf Oil, Standard of New Jersey, 
Crown Central Petroleum, Socony, I believe. 
Q During what period of time did you have these 
meetings? 
A 1962 until close to the end of 1964. 


Q Did you make any requests of any of these 
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companies with respect to locating a plant in’ Puerto Rico? 

MR. FARRELL: Your Honor, I would like to have 
these conversations ahadad in a time frame. 

THE COURT: Yes, they should be placed in a tim 
frame. And I don't think I need to have extensive testimon 
with respect to transactions he had with other companies. 
Let's have a time frame. 

Q Can you place the time frame any more precisely 
Mr. Van Hyning, than you have given, between 1962 and 
late 1964? 

A In the case of Texaco, there weré a series of 
meetings in 1963, and I think that that series of meetings 
ended probably in December of 1964. ; 

Q What was the subject discussed? 


A The subject discussed was 4 possible Texaco 


manufacturing operation in Puerto Rico. 


Q Of what nature? 

A A refinery. 

Q For the production of what kind of products? 
A It revolved into -~- 


THE COURT: If we are getting this much of it, 
I will have to have the names and who was present; if we 
are getting into the discussions of what type of a refinery 


Q Can you identify the individuals with whom you 
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Yes, sir. 
Who? 
A I met with Mr. Henry Ryer, who as I recall was 
then vice president in charge of Texaco's Latin pam rere 
operations, and with Mr. Maurice Granville, who was vice 


president in charge of Texaco's chemical operations. 


Q And what was the subject of your first discus- 


| 
sion with them? 

A The subject of the first discussion was 
their possible interest in the construction of a refinery 
in Puerto Rico. 

Q And did you indicate in the course of that 
discussion, any particular interest of the Commonwealth wit 
respect to such a project? 

MR. FARRELL: Objection, your Honor. 

Yes, I dia. 

THE COURT: Well, he's already answered it, and 
I will let the answer stand. But anything else, we should 
have the substance of the conversation. 

Q Would you give me the substance of wirt you said 

A The substance dealt with the development by 
Texaco of a refinery which would be petrochemically-oriented. 


Q Can you recall anything else that you said to 
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2 Texaco at that time? 
3 A Well, we talked about a site, of course. 
q | Q Did you speak «about the nature of the products? 
: 5 A No, sir. 
6 Q Did you speak about the possible design? 
7 A Yes, sir. 
8 Q Do you recall what was said in that regard? 
- 9 A Yes. They, I believe, finally came up, after 
10 discussions of the matter, with a refinery redesigned for a 
ll throughput of 63,000 barrels daily. 


Q Do you recall what portion of that would result 


in petrochemical feedstocks? 


FARRELL: Your Honor, I think he's leading 


MR. 


the witness. 


THE COURT: Well, it may be leading, but if he 


& 


3 


had any discussion about the output of the refinery, i will 


take it, or the preduction of the refinery. Ask him did: 


he discuss it. 


Q Did you discuss the output of the refinery? 


A Yes, sir. 


MR. FARRELL: Excuse me. Also, he mentioned 
discussions between '63 and ‘64. This particular discussio 


I don't believe has been placed. | 
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THE COURT: As to this particular discussion we 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Giaidananhiacinenseall StcnatesailnectticbsilsNiptihatnaieaditneaaennadnndaidtiaind 
oud Scasshtinppeiionideatnanadindakielican chekchentieadeedaetine tees naadieliteeedteetaeaeed 
eminent nem ~ 
a eres : 
pinay 


; 1304 
JKLT 6 Van Hyning-direct 


ought to have the time and place and who was present. 

Q When did the particular discussion that dealt 
with design take place, as best you could recall? 

A Either the end of ‘63 or early ‘64. 

Q And what was said, if anything, with respect 
to the output of such a refinery? 

A From my standpoint, the emphasis that I put was 
the maximization of production of petrochemical feedstocks 
°Q Do you recall what level of petrochemical 

feedstock the proposal embraced? 
A I'm not certain, but I beiieve it was the order 
of 9 or 10 percent of the projected throughput. 
-Q Mr. Wan Hyning, did there come a time when you 
met Mr. Nathan Shippee? 
& Yes, sir. 
And when did that meeting occur? 
It took place in November of 1962. 
Where? 
At the Caribe-Hilton Hotel in San Juan. 


Who else was present? 


Mr. Tom Young was present, Mr. J. P. Coan was 


present. 
Q Did you have any conversation with Mr. Shippee 


at that time? 
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Yes, sir. 
What can you recall of that conversation? 

& The discussion between Mr. Shippee and myself 
at that meeting related to the hazards and the opportunitie 
of exploring for and drilling for oil in the United States. 

Q - Did he discuss wtih you a proposal for a projec 
in — Rico? 

A No, sir. 

Q Did he give you any material relating to a 
project in Puerto Rico for evaluation? 

a No, sir. 

Q Did you at any time receive any proposal from 
Mr. Shippee or from Mr. Young or from Prudential Oil 
Corporation of a proposal for your evaluation? 


A No, sir. 


Q Did you after that meeting at the Caribe-Hilton 


in November 1962 again see Mr. Shippee? 

A Yes,sir. 

Q When was the next time y ou saw him? 

A I believe it was August, 1965. I have no 
recollection of a specific date. 

Q Can you descrive -- well, where did the meeting 
take place, first? 


A As I recall, the meeting took place in my offic 
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at the Economic Development Administration. 
Q Was anyone else present? 


A No, sir. 


Q Tell us as best you can recall, what Mr. 


Shippee said on that occasion. 

A As I recall, I made reference to the fact that 
I had read in the newspaper that he had been involved, been 
injured in an airplane crash, and Mr. Shippee then reached 
into a briefcase and pulled out a folder of clippings about 
the crash, and to the best of my recollection, the subject 
matter of that meeting was this airplane crash. 

Q Did he say anything to you about the purpose 
of his coming to San Juan at that time? 

A No, sir. 

Q Mr. Van Hyning, when did you first learn that 
Phillips Petroleum Company was proposing a project in Puert 
Rico? . 

A That would have been in the first week of 
January, 1964. 

Q Where? 

A At the offices of the Development Administratio 
in San Juan. 

Q Did this take place in a meeting? 


A Yes, sir. 
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Q Would you tell us who was present at that 
reeting? 

A Mr. Durand was present, the representatives of 
Phillips present were Stanley Learned, Mr. Paul Parker, 

Mr. Roy Waldby, Mr. Hewitt and I believe Mr. Friedman of 
Chapman & Friedman was also present. 

Q I note that the circumstances of that meeting 
have been stipulated, and we will pass to tue conclusion of 
that meeting, Mr. Van Hyning, and I ask you, were you given 
any assignment at that meeting with respect to any proposal 
made by Phillips? 

A There were several meetings, and my best 
recollection is that I was to work with Mr. Waldby in the 
preparation of materials related to their proposed manufac- 
turing operation in. Puerto Rico. 

MR. FARRELL: Your Honor, could we have who 
gave him this assignment and where that took place? 

THE COURT: Yes, I think so. 

Who told him he ought to dn that? 

You said there were several meetings. 

I'm sorry, I didn't hear? 

You said there were several meetings. 

Yes, sir. 


Were they all around the first week of January 
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Yes, sir. 

And you received an assignment from someone? 
Yes, sir. 

And who gave you the assignment? 


Mr. Rafael Durand. 


THE COURT: He was your immediate superior at 


that time, was he? 
THE WITNESS: No,sir. He was the administrator 
of the agency. 
THE COURT: Who was your superior? 
THE WITNESS: At that time, sir, I believe my 
immediate superior was Mr. Amadeo Francis. 
THE COURT: And he in turn was subordinate to 
Mr. Durand? 
THE WITNESS: That is correct, sir. 
THE COURT: All right. 
Q Di’ all of your assignments come to you through 
Mr. Francis? 
A No, sir. 
Q Did you, from time to time, receive assignments | 
directly from Mr. Durand? 
A Yes, sir. 


And you reported directly to Mr. Durand? 
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A Yes, sir. 

Q Did this assignment with. respect to working on 
the preparation of papers with Mr. Waldby come directly 
from Mr. Durand? 

A Yes, sir. 

Q For what purpose were those papers to be prepared? 

. MR. FARRELL: Your Honor, I object. I would 
like to know how he found out the purposé, if he did find 
out the purpose. 

THE COURT: If he knows, he can tell what the 
purpose of the papers were. I assume the papers show that 
on their face, don't they? You will have a chance to 


cross examine him. If he knows, he can tell what the 


purpose was. 


Q Mr. Van Hyning, the question is, with respect 
to the papers, for what purpose were they to be prepared, 
if you know? 

A Yes, sir. The ultimate purpose was that of a 
presentation of the project to the Oil Import Administrator 
of the Department of the Interior. 

Q Can you identify any of the papers that you 
prepared or worked on thereafter under that assignment? 

A Would you restate it, please? 


Q. Can you identify any particular papers on whic 
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you worked as a result of this assignment? 
A Yes, sir. 
I worked particularly on a draft of statement 
for Mr. Durand to be prepared -- to be presented to the 
Oil Import Administration. 
Q During what period of time did you work on that 
& Beginning in January of '64 and continuing unti 
some time into July, and a hearing was in fact held by the 
Oil Import Administration in Washington, as I recall, the 
3lst of July, 1964. 
Q Did you work with Mr. Waldby on any papers 
submitted by Phillips? 
MR. FARRELL: OBjection, your Honor. I would 
like to know when he worked on them and who he worked with. 
THE COURT: Well limit it to a period of time. 


MR. MacCRATE: I first have to find out whether 


THE COURT: Yes, whether he ever did. All right. 
I'd likt to move along here. 
_Ask him during the relevant period here. Frame 
a time. 
Q During January of 1964, did you work on any 
papers or provide comments on papers to be submitted by 


Phillips? 
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A I can't recall in January '64 preparing materials 
for Phillips . 

Q Did you have any conversations during that 
period with Mr. Waldby? 

A Yes, sir. 

Q Can wee fix the time, place, and who was 
present? 

A fhe time would have been February, March, and 


actually these were not face to face meetings, they were 


telephone or cable communications between San Juan and 


New York. 


Q Did you have any meetings with Mr. Waldby in 


> 


San Juan during January of 1964? 

A Yes, sir. 

Q Can you fix who was present at any such 
meeting? 


A No, sir. In addition to Mr. Waldby I assume 


Q Can you tell us the subject matter of any such 
discussion with Mr. Waldby? 

A The subject matter was, in effect, a critique 
of the written material which the Phillips people had brought 


to San Juan in relation to their interest in a manufactur in« 
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Q Were you making the critique or was Mr. Waldby 
making the critique? 
MR. FARRELL: Your Honor, I think that Mr. 
MacCrate is leading the witness. 
THE COURT: Well, I don't know that that last” 
question is necessarily leading. 
How old are you, sir? 
THE WITNESS: 61. 
THE COURT: I will permit the last question to 
be answered. If somebody was making a critique, who was it 
THE WITNESS: i made comments, suggestions 
for changes in certain of the materials that had been brought 
to San Juan by the Phillips people. 
Q Can you recall today any of the suggestions 
you made to Mr. Waldby at that time? 


A No, not at that time. 
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Q Mr. Van Huyning, I show you Defendant's Exhibit 


170 for identification. I invite your attention to the 
last page of that document and ask you if that in any way 
refreshes your recollection as to any comments that you 
made to Mr. Waldby upon the Phillips papers in January of 
1964? 

A Yes, sir. 

Q What is your refreshed recollection in that 
respect? 

A Those notes indicate to me among other things 
that in the revision of the document that he should stress 
the research and engineering strength of Phillips among 
other things. 

Q Do you recall anything else that was discussed 
with Mr. Waldby at that time? 

A No, sir. 

Q It has been stipulated that Mr. Durand sent a 
letter on January 28, 1964 to Secretary Udall in support of 
the Phillips proposal. 

Did you participate in the drafting of that 
letter? 

A Yes, sir. 

Q Who worked with you in the preparation of that 


letter, if you recall? 
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A My recollection is that Mr. Coan came to 
Euerto Rico with a draft of the letter and I worked with 
Mr. Coan revising that draft. 

Q J-48, the letter of January 28, 1964 was the 
result of that draft? 

A Yes, sir. 

Q Did you go to Washington at the time of the 
hearings before the Oil Import Administration? 

A Yes, sir. 

Q What did you do there? 

A I accompanied Mr. Durand to the witness table 
and as best I recall I made only one comment during the 


hearing. The presentation was Mr. Durand's. 
Q Prior to the hearing had you discussed with 


Mr. Durand his proposed sestimony? 


A #§ Yes, sir. 


Q What had been your contribution in connection 
with its preparation? 
MR. FARRELL: I object to the form of the 
question. 
THE COURT: Well, it isn't only the form. 
Will counsel approach the side bar? 
(At the side bar.) 


THE COURT: Isn't it true that Mr. Durand's 
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testimony is in the record here in one of these exhibits 


ae 3 | and what Durand did is no different in the posture of this 
Dg | tate: nas 46 Gute witness 418 447 | 
§ MR. MacCRATE: I was simply bringing out that 
6 he was involved in each stage. 
7 THE COURT: He was but our time is precious. 
as I den't think it makes any difference whose work comprised 
9 Durand's testimony. 
10 MR. MacCRATE: All right. 
ll (In open court.) 
' u Q Mr. Van Huyning, it has been stipulated that 


following the hearing on July 31, 1964 an initial determin- 


44 ation was made by the Secretary of the Interior on February 
- = ll, 1965. 
16 Addressing ourselves to that period, did you 
ar buf have any assignment with respect to the proposed Phillips | 
. 18 project following that action by the Secretary of the ) ‘ 
; 19 Interior? | hs 
on A February 1965? | 
a a Q Yes, sir. 
22 A Yes. The matter cf the Phillips application | a 
. 2 was going to be the subject of another public hearing and, : 
m4 | as best I can recall, I get an assignment from Mr. Durand 
- | to prepare material for che second hearing. 
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Q In addition to preparing material for the 
second hearing, did you have any further assignment that 
you can recall? 

A None that I can recall, sir. 

Q Did there come a time when you were involved 
in the negotiation of a contract with Phillips? 

A Yes, sir. 

Q How did that come about? 

A- That came about because the Interior Department, 
I believe, requested that Phill-ps and the Commonwealth 
Government prepare and present to the Department an agree- 
ment or memorandum of understanding -- I don't know what 
the proper term is. 

Q Did you engage in such negotiations? 

A Yes, sir. 

Q What position did you take on behalf of the. 


Commonwealth in those negotiations? 


MR. FARRELL: Objection, wvour Honor. I think 


we should have when, where and what he said.- 
THE COURT: This is all in 1965, isn't it? 
MR. MacCRATE: In 1965, your Hono:’. 
THE COURT: See if you can fix the date more 
clearly. 


Q Can you fix the time of these negotiations? 
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They would have been in mid-May I believe 


Q Were there particular provisions that you 


were requesting on behalf of the Commonwealth? 


A Yes, sir. 

Q Can you tell the jury what those were? 

A The Commonwealth Government wished an equity 
position in the corporation which would operate the 
facility. 

The Commonwealth Government wished to have 
representation on the board of directors of the corporation. 

The Commonwealth Government wished to have an 
investment commitment by Phillips in addition to the cost 
of the construction of the manufacturing facility. 

The Commonwealth Government wanted to maximize 
the further fabrication of petrochemical streams in 
Puerto Rico. 


There were probably others but I can't now 


immediately recall. 


Q- These iteme that you have just enumerated, what 
was the result of the negotiation? Did they become a 
part of the agreement? 
_ A In the matter of the equity participation, yes. 


In the matter of reserving the petrochemical 


ars ' Van Huyning - direct 
streams for further fabrication in Puerto Rico, yes. 
Could the Court Reporter read back the others 
that I mentioned? 
THE COURT: Would you frame another question 
so as to save time? 
MR. MacCRATE: Yes. We will rely upon the 
agreement, your Honor. It is in the record. 
Q Do you recall when the final action was taken 
granting a quota to the Phillips project? 
A Yes, sir, it was. 
Q When was it? 
A December 1965. 
Q - What was the nature of that quota that was 
granted in December 1965? 


A It was for 50,000 barrels per day. 


iy 
“3 


Q How did it compare with the existing quota 


allocations that had been made to the existing refineries 


in Puerto Rico? 


A I believe that the quota of the Caribbean 


Refining Company was of the order of 18,000 barrels 
a day. 
In the case of the Commonwealth Oil Refining 


Company, their initial quota under the mandatory system was 


meese& ss & 


just under 62,060 barrels a day. But I believe between the 
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date of the initial quota and December 1965, Commonwealth 
had received some increase in their quota but I am not 
certain of that. 

Q In addition to the amount of the quotas, were 
the terms of the quotas assigned to the existing refineries 
the same as the terms of the quota assigned to Phillips? 

A No, sir. 

Q What was the difference? 

A The main difference I velicve, and there may 
have been other differences, was that tne quota which 
Phillips received contained a provision which limited the 
amount of gasoline that Phillips was permitted to move 
from Puerto Rico to the United State iwainland. 

Neither Commonwealth 0.41 nor Caribbean Refining 
had any such restriction in its quota. 

Q Are you familiar, Mr. Van Huyning, with the 
quotas granted for direct importation into the United 
States? 

A Yes, sir. 

Q Can you tell us any difference between the 


guota or &@llocation giver *%o Phillips and the ordinary 


quota granted for importation directly into the United 


States? 


A Yes, sir. One important difference is the 
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fact that Phillips was able to import 100 per cent of its 
import ticket in the form of sentasebed oils in the case 
of naphtha; whereas the mainland refinery could import 
only up to 10 per cent of his ticket in the form of 
unfinished materials. 

Q Was there any difference with respect to assign- 
ability? 

A Y believe not. 

Q Do you know if there was any difference with 
respect to the provision for a specific purpose? 

A No, sir. 

Q Did you understand that the Phillips quota was 
assignable and usable for another purpose? 


A No, I believe it was not. 


& 


THE COURT: How about these other two oil 


3 


companies, could they sell their quota? 
THE WITNESS: No, sir. 
MR. MacCRATE: I have no further questions. 
CROSS EXAMINATION 
BY MR. FARRELL: 
Q Mr. Van Huyning, did Phillips pay your trans- 
poration up here? 


A Yes, sir. 
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Q Are they paying your expenses while you are 
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Yes, sir. 
Q Are they paying you a consultant's fee in 
addition to your actual expenses? 
A I will bill them a consultant's fee at the con- 
clusio.:. 


Q You also billed them, did you not, for a 


consultant's fee when they took your deposition in San Juan? 


A That is correct. 

Q Turning your attention to the period in October, 
1962, did you have any subordinate at that time? . Anyone 
reporting to you in EDA? 

A Only a secretary. 

Q Now, at the time tiat you met with Mr. Shippee 
_ did you also meet Mr. Young? 

A Yes, sir. 

Q Did Mr. Young tell you what he was interested in 
doing there? 

A Only in a very general way. He was interested 
in examining possible sites. 

Q The promotion for a third refinery about which 
- you testified came principally from the New York office, 
did it not, that is, the New York office of EDA? 


A In 1962? 


Van Huyning - cross 
Q Talking about that period, yes. 
A Yes. 
Q At the time that Mr. Young was there 


a site selection tour with you? 


A Yes, sir. 

Q You spent the day with him? 

A Yes. We must have left say 9 a.m. 

San Juan and returned say about 4 p.m. 

Q. During this period was he at all specific as 
to what it was that he was going to place on this site if 
he found it? 

A No, sir. 

Q In your ccuversation with Mr. Shippee, did he 
say anything about his purpose in being in San Juan? 

A No, sir. 

Q Do you know whether Mr. Shippee met with Mr. 


Diaz during the time he was in San Juan? 


No. 


A 
Q You don't know? 
A 


I don't know. 
Q At any time did Mr. Shippee or Mr. Young refer 
to Phillips Petroleum and say they had any sort of relation 
whatever with Phillips? 


A No, sir. 
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Q In your conversations with Mr. Coan in October 
of 1962, did he mention Phillips at any time? 
A Mr. Parrell, I believe it was November of 1962. 


Q I stand corrected, November. 


Did he mention Phillips? 
A No, sir. 
Q Did you at any time up to 1964, January 1964, 


know that there was any contact between Prudential and 


Phillips of any sort whatsoever? 


A I was not aware during that period of any 


contact between Prudential and Phillips. 


Q Or any relationship whatever it was between 


~ 


Prudential and Phillips? 
A I was aware of no relationship. 


In the brochure that has been marked J-45 I 


Q 
believe you identified on your deposition as being a copy 


3 


of the one that Mr. Waldby had and a copy of one that 


Mr. Durand gave to you about that time, is that correct? 
A That is correct. 


Q At the time that Mr. Waldby met with you this 


project? 


A Yes, sir. 


Seweeteese &€ & 


document was the Phillips brochure describing the proposed 
{ 
| 


In June 1962 when you met Mr. Chapman, was there 


ars van Huyning - cross 1324 
before EDA a proposed petrochemical project for consider- 
ation? 

A Not to my knowledge. 

Q Had the previous proposal of the Gibbs group 
died by that time? 

A Yes, sir. 

Q Did Mr. Chapman or Mr. Coan ever mention to you 
during the first six months of 1962 a Mr. Brown? 

A I don't recall, sir. 

THE COURT: At this point we will recess until 

3 o'clock, members of the jury. Please withdraw and we 


will resume at » o'clock. 


(Luncheon recess taker. until 3.69 p.m.) 


| 
| 
| jklt 1 


AFTERNOON SESSION 
3 p.m. 
(In open court - jury present.) 
JOHN VAN HYNING, 

resumed. 

THE COURT: Mr. Farrell, you may resume the 
cross examination. 
CROSS EXAMINATION CONTINUED 
BY MR. PARRELL: 

Q Mr. Van Hyning, at the time that you took the 
site selection tour with Mr. Young, was Mr. Diaz in Puerto 
Rico, do you remember? 

A I believe so. 

Q Mr. Diaz was then chairman or director of the 
Continental Branch of EDA? 

A Yes, sir. 

Q Do you know he» many people he had under him 
at that: time? 

A Oh, I don't know exactly. My guess would be 
75; 100. 

Q Mr. Van Hyning, I show you an exhibits that's 
been marked J-38, and ask if you saw that at or about the 
time of its date, which is October 25, 1962. 


A I don't believe I did. 


jkit Van Hyning~cross 

Q Now, Mr. Van Hyning, I show you Joint Exhibits 
60 and 61, and ask if you prepared them or worked on the 
preparation of those documents. 

A I don't believe I prepared either of the docu- 
ments. I believe I may have supplied some material for one 
or another of them. 

Q Now, calling your attention to paragraph 9 on 
page 4 of 3-61, did you supply any material for that para~ 
graph? 

Number 9? 


Yes. 


A 

Q 

A No, sir, I don't believe that I did 
Q 


How about paragraph 12 of Joint Exhibit 61, which 
starts on page 5 of that exhibit. 

A I don't believe that I prepared that or any 
part of it. 

Q And how about paragraph -~ at the bottom of 
noms 9, which is paragraph 18; did you prepare Or provide 
any material for the preparation of that paragraph? 

A I certainly didn't prepare it. I don't believe 
I supplied any material that went into it. 

Q In or about March of 1963, did you know that 
Mr. Diaz had told Prudential that their presentation was 


not satisfactory? 
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A No, sir. 

Q Had you ever seen the presentation by Prudentia 
referred to in this letter? 

A Not to my knowledge, sir. 

Q Now, in your work with Mr. Waldby, did you 
provide Mr. Waldby with any written material for the revision 
of 3-45, other than what you have testified about on 
direct? 

& I think there was one exchange that concerned 
my inability to account for about 12,000 barrels a day of 
feedstoci. 

Q. And when you say an exchange, you meéai 
conversation or correspondence? 

A No, sir, I believe it was either via telephone 
or by cable. 

Q During the time after you met Mr. Waldby in 
January 1964, was Mr. Waldby in Puerto Rico at any time? 

A I don't recall his being in Puerto Rico subse- 
quent to the June meetings and prior to the public hearings 

Q Well, I'm talking about between ~~ there were 
meetings in January ‘64. 

» I'm sorry, yes, between the January meetings: a 


the July hearing in Washington, I do not recall Mr. Waldby 's 
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Q Now, the final Phillips presentation to Mr. 
Durand and the Department of Interior was the document 
which has been marked J-50, which I now show you; is that 
not correct? 

A Yes, sir, that is correct. 

Q And so as tar as you know, this was prepared 
by Mr. Waldby, based upon the note or notes that you gave 
him and these conversations with you? 

MR. MacCRATE: Objection, your HOnor. 


TEE COURT: If he knows. He can answer if he 


So far as you know, Mr. Van Hyning. 

Yes, sir. 

THE COURT: You do know that he prepared it 
based upon something you gave him. 

THE WITNESS: Incorporating some suggestion, 
I think, that I made. 

Q Rut your only input into this document were 
those suggestions about which you have just testified and 
in. the notes that you identified on yovr direct testimony, 
isn't that correct? 

A Yes, sir. 


9 And so far as you know, the entire remainder of 


the document is the work of Mr. Wladby or his associates 
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at Phillips? 

A That's correct, sir. 

Q Now, turning your attention to your conversa- 
tion with Mr, Shippee in 1964, at that time did Mr. Shippee 
mention Prudential Polymer? 

A I den't recall, Mr. Farrell, having a conversa-| 
tion with Mr. Shippee in November '64. 

Q I didn't say November. I think in your direct 
testimony you testified that you spoke with Mr. Shippee 
some time in 1964. 

A No, sir. I have no recollection of speaking 
with Mr. Shippee in November of '64. I spoke with him in 
November '62 and I believe in August '€5, and there were no 
intervening meetings. 


Q i'm talkiny about the meeting where he brought 


the clippings about the air crash. 


A That was August of ‘65. 

Q *6S? 

2. Right. 

Q Sorry. At that meeting did he tell you about 
the formation of a company or a corporation called 
Prudential Polymer? 

A No, sir. 


Q Well, I'm going to read to you from your 
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deposition. You remember being deposec in this action in 
3 San Juan, Puerto Rico, on May 7th, 8th and 9th, 1973? 


A I do, sir. 


Q I'm going to ask you whether you were asked 


this question and whether you gave this answer: 


7 *2 There is a reference here to Prudential Polymer 
8 Company, Puerto Rico, Inc., as having been incorporated. 

a: an 
9 Did Mr. Shippee refer to that in his conversations with you? 
10 "A He probably did, but my main recollection of 
ll this '65 meeting was his account of what happened to him 


in this awful plane crash." 


Does that refresh your recollection as to whethe 


Mr. Shippee mentioned Prudential Polymer to you? 


A No, sir, it does not. 


Q So at this time you have no recollection of 


his saying anything about Prudential Polymer? 


A I have no recollaction whatever, sir. 
Q Did he mention to you in that conversation any~ 


thing about a proposed satellite plant for the proposed 


' 21 Phillips project? 
a A I have no recollection of any such mention. 
as Q Do you recall receiving a letter from Mr. 
A Shippee subsequent to that meeting? 
y-») 


A Yes. I think I did receive a letter in which he 
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it was a courtesy letter following up his visit to my 
office. 

Q I show you an exhibit that has been marked 
Plaintiff's Exhibit 180 for identification, and ask if that 
refreshes your recollection as to whether Mr. Shippee 
mentioned Prudential Polymer to you. 

A It certainly does. He must have. 

Q So now you recall that he did mention it? 

A Yes. 


Do you recall what he said to you about it at 


A No, sir, I have no recollection of any substance 


e 


that was discussed. 


= 


Q I call your attention to the first line after 
the salutation in the letter, and ask if you can recall 
whether you gave any advice or counsel to Mr. Shippee at 


that meeting. 


A Sir, I don't recall giving him any specific 


advice. 

Q And so you don't recall at this time what that 
first sentence refers to? 

A No, sir, I don't. 


Q Mr. Van Hyning, in October of 1962 , do you 
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know the difference in price between imported petroleum 
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and United States domestic petroleum. 

THE COURT: You're talking about a price landed 
in Puerto Rico, or are we talking about price in the United |- 
States? What are we talking about here? 

MR. PARRELL: What I'm talking about is whereve 
domestic oil was landed, and wherever an equivalent amount 
of foreign oil was landed, was there a price Gistinction. 

THE COURT: All right. He may answer. 

A The price distinction, of course, is a 
generalized average. If I get the significance of your 
question, my recollection at the time you mentioned, 
October '62, I believe? 

Q Yes. 

A The differentia2, I think, was generally 
accepted as being of the order of $1 per barrel. 

Q That is the domestic oil was $1 more expensive 
than the foreign? 

A That is correct, sir. 

Q Now, do you know whether in October, 1962 


there were attempts by various petroleum companies to 


obtain quotas for the importation of foreign oil? 


A Yes, sir. 
Q In fact, quotas or allocations of this type 


were, in fact, very desirable, were they not? 
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A Yes, sir. 

Q And in fact that was one of the icine or the 
principal reason why the companies you referred to in your 
direct testimony, Texaco and some of the others, wanted or 
considered starting plants in Puerto Rico, is that right? 

A That was, I would say a most important Lneeskind 
to them to manufacture in Puerto Rico. 

Q And in fact, if the quota hac not been avail- 
able, those companies that you spoke to had no i..terest in 
building plants in Puerto Rico, is that correct? 

A No, sir, I think that is not correct for this 
fact: 

Two companies decided to manufacture in Puerto 
Rico before there was a control system, namely Commonwealth 
Oil and Caribbean Refining. 

Q But at that tins. Mx. Van Hyning, at the time 
that Commonwealth and -- was it Gulf? 

A Gulf and J. H. Whitney interests combined to 
build the Caribbean Refining plant. 

Q Right. But at the time that those facilities 
were establisied, was there a difference in price in domes- 
tic and foreign oils? , 


A I believe that domestic o11 was somewhat higher 


xm price at that time, 1952, 1953, than let's say Venezualer 


of] was. 


af % 
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Q By foreign what do you mean, you mean from 
the Near East? 

Did you say foreign oil was less expensive than 
Venezuelan? 

A If I said that I didn't mean to. Venezuelan 
oil is foreign oil. 

Q That is what I thought. 

MR. MacCRATE: The witness spoke quite correctly. 
THE COURT: The jury heard what was said and 
as to what was said the record will show. 

Q In October 1962 had EDA made a decision ts 
support a petrochemical project and in connection therewith 
a request for an allocation, import allocation to supply 
raw materials for such a project? 

A EDA made a decision to support a project? 

Q Any project, just in general. They were 
looking for a project in Puerto Rico, weren't they? 

A Yes. 

THE COURT: A petrochemical project. 

Q | Yes, a sirens project in Puerto Rico? 

A That is correct, sir. 

G And EDA understood that in order to establish a 


petrochemical project a foreign import quota would be 


eee Be 8s se & 


required, is that not true? 
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That is correct. 


And the EDA had decided that when a project 


was presented to it which it deemed feasible, it would 


support that project's request for a quota before the 


Department of Interior, did it not? 


A 


Q 


That is correct, sir. 


A petrochemical project without a quota was 


not economically feasible, was it? 


A 


Texaco I believe at one time proposed publicly 


that it was examining the possibility of using U. S. Crude 


for a manufacturing operation in Puerto Rico. 


Q 


And after it examined that possibility it went 


no further on such a proposal, did it?. 


A 


proposal. 


Q 


A 


Q 


A 


That is correct, it went no further with this 


In fact, a petrochemical project with a quot’ 


would have a dollar per barrel advantage over a petro- 


chemical project without a quota, isn't that correct? 


That I believe was the generaily accepted price 


differential, yes, siz. 


The EDA had also decided, had it, that it would 


not support an impert allocation for more than one petro~- 


chemical project? 


I don't believe that is correct, sir. 
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Q Was it EDA policy to support before the 
Department of the Interior any request for an import 
allocation? 

A Na, sir. 

Q Was it EDA policy to support before the Depart- 
ment of Interior a request for more than one allocation 
for a petrochemical project? 

A If on their merits there were more than one I 
believe it was EDA policy to support more than one, yes, 
sir. 

Q Mr. .Van Huyning, EDA understood that its support 
before the Department of Interior was extremely important 
in the granting of a quota, was it not? 

A That is correct. 

Q EDA did not expect that the Department of the 
Interior would grant a quota — a project in a Rico 
if the EDA opposed that quota, isn't that correct? 

A That is correct, sir. 

Q As a matter of fact, therefore, did not the EDA 
have the ability to determine whether there would be any 
more than one petrochemical project in Puerto Rico? 

A Let me put it this way if I may: 

In the absence of EDA support it is most doubtful 


that an applicant's petition would secure ine approval of 
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2 the Department of the Interior. 

3 Q At any time during the negotiations or during 
4 the conversations between EDA and Phillips Petroleum, did 
5 the EDA say that it would not support a quota for a 

6 competing petrochemical project? 

7 A Not to my knowledge. 

8 Q You don't recall or they didn't do it? 

9 A I just don't recall. 

10 Q As a matter of fact, Mr. Van Huyning, during the 
11 period from 1964 through 1973, did the EDA support any 

2 other application for an import quota on behalf of a 


proposed petrochemical project? 
14 A Mr. Farrell, I can only speak beginning with 


1956 as to what EDA did or did not do. 


16 Q Well, I brought you further than that. 

af I brought you up to 1974 but I know you left in 1969 so I 

18 will leave the question from 1964 to 1969. 

19 During that period did EDA support any other * 
2 application for an 911 import quota on behalf of a petro- 

21 chemical project? 

a A Not to my knowledge, sir. 

3 Q In fact, since the Phillips facility has been e 
a“ constructed, has there been any other petrochemical core 

% | plant built in Puerto Rico? 


3 
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A No, sir. But during the period in question 
Sun Oil received a quota for a conventional refinery. 

THE COURT: Somebody received it? 

THE WITNESS: I am sorry, it was Sun Oil Cor- 
poration. 

Q Do you know when they received that? 
A I believe it was in the second half of 1968. 
Q Did EDA support that application? 

Yes, sir. 

What is the charge stock of the Sun Refinery? 

THE COURT: Nothing about the Sun Refinery, 
that is too remote in time and too extensive a cross- 
examination, talking about 1968. 

I will let you complete the record and he can 
answer that but I don't want a lot about the Sun Oil 
Company. 

What is the answer to that, what was the charge 
stock in Sun (011? 

THE WITNESS: I believe the queta, sir, was 
for 66,000 barrels a day. 

THE COURT: Crude oil? 

THE WITNESS: Yes, of crude oil. 


THE COURT: Let's forget about Sun Oil and go on. 


to something else. 
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2 Q Mr. Van Huyning, is there today a satellite 

3 IK of Phillips Core plant in existence? 

4 . A Yes, sir. 

5 Q What one is that? 

6 A Fibers International. 

7 Q Do you know whether Fibers Internation.* :s stil 

8 operating? 

§ A It is my understanding from the press that the 

10 


pliant is not now operating. 


11 Q As a matter of fact, Mr. Van Huyning, did 


Pibers International get is charge stock directly from the 


= 


Core? 


14 A x am not cercain of that but I believe that at 
the time tnat Fiber was started it was not getting its 
charge stock from the Core. 

M7 Q Do you recall whether it ever got its charge 


stock airectly from the Core? 


3 A I just don't know, sir. 
2 Q You testified on direct examination about a con- 
2 versation with Monsanto. When was that? 


A in June of 1962. 

Q About an ammonia plant? 

A Fertilizer plant, yes, sir. 
Q 


Do you recall the reason that Monsanto gave you 


| 
| 


ars van Huyning - cross 
why it would not operate this fertilizer plant? 

A No, six, I don't. 

Q Was the ammonia plant 4 plant that would be 
supplied with charge stock manufactured in Puer*o Rico? 

A No, sir. 

Q pid it have anything to do with the establish- 
ment of a petrochemical complex in Puerto Rico? 

A No, sir. 

Q In December 1963 do you recall Mr. Diaz coming to 
Puerto Rico with a4 letter from the president of Phillips? 

A No, sir. 

Q I am showing you Joint Exhibit 45 and I show 
you a ccpy of a letter on the letterhead of Phillips 
Petroleum Company dated December 16, 1963 and ask if that 
refreshes your recollection as to whether you were aware 
that se Diaz brought that letter to Mr. Durand on or 
about that date? 

A I became aware, Mr. Farrell, of the letter 
some time in the first week of January 1964. 

3 Q When Mr. Waldby or Mr. Durand gave you 4 copy 
of that brochure? 

A I believe that is correct. 


Q Mr. Van Huyning, did Phillips subsequently buy 


out the minority share of PRIDCO in the petrochemical core 
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plant? 


A I understand that they did but that was subse- 


a 
t 


quent to my leaving the EDA. 

Q You don't know anything about that sale? 

A I have no personal knowledge of that transaction 
in which Phillips purchased the 25 per cent equity that 
the Puerto Rico Industrial Development Company had in the 
core facility. 

Q Do you know what they were paid? 

MR. MacCRATE: Objection. 

THE COURT: He says he doesn't know but isn't 
that in the record here? If it is repetitious I will 
sustain it on that ground. 

MR. MacCRATE: There is a stipulation as to the 
purchase. 

THE COURT: That is my understanding. 

Isn't there a stipulation or has it not been 


testified to by Mr. Rosenthal? 


MR. FARRELL: Mr. Walker I believe. 


THE COURT: All right, Mr. Walker. tf it is 
in the record I don't want to have it twice, particularly 
if it is on hearsay from this witness 


MR. PARRELL: That is all I have, your Honor. 

THE COURT: Any redirect examination for Mr. 
Van Huyning? 

MR. MacCRATE: Very briefly, your Honor. 
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Q In the period 1963 to 1969, was there aly 


expectation of petrochemical facilities in Puerto Rico 


other than by the building of the Phillips Puerto Rico Core 

A Yes, there were expansions of the facilities of 
Commonwealth Oil. 

Q What was the order of magnitude of that 
expansion? 

A I can't testify to that in terms of numbers. 

Q Did it require an additional quota for the 
import of oil for the Commonwealth facility? 

A Yes, sir, it did, but once again, I can't give 
you numbers. 

Q Can you give the approximate time when such 
expansion occurred? 

A I believe that one of the expansions 
involving Hercules Fowder must have occurred around 1965, 
but I'm not certain of “hat. 

Q who in EDA had the final authority to decide 
whether a particular project would be given officiai suppor 
by EDA? 

A The administrator of EDA. 

Q Prior to his giving such support, was there an 
evalvaticn made for him? 


A Generally, yes. 


$klt 2 van Hyning-redirect 1343 
Q Did you have any responsibility or role with 
respect to the process of evaluation? 


A Yes, sir. 


Q And what responsibility did you have? 


A To examine the project in detail with such 
outside advice as I might wish to seek as a basis for making 
a speciric recommendation as to acceptance or rejection by 
the administrator. 

MR. MacCRATE: I have no further questions. 
THE COURT: Anything else for this witness? 
MR. PARRELL: No, your Honor. 

THE COURT: All right, you are excused. 

THE WITNESS: Thank you, your Honor. 
(Witness excused.) 


{At the side bar.) 


i 
a3 


MR. JEMISON: Your Honor, we had advised 
plaintiff that our next witness would be Mr. Bruce Brown. 
However, he is required to be in New Orleans this weekend 
and could not be back in time to start trial Monday. We 
have a witness ready, Mr. Dale Pischbeck, who was our third | 
designated witness, and if plaintiff has no objection, we 


will proceed with Mr. Fischbeck. 


wR. MacCRATE: I advised Mr. Marks of this during 


-— =f. 2 S| eS 


the recess. 
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THE COURT: Very well. Did you need a recess 
now, or can you go ahead? 

MR. FARRELL: Your Honor, we would only want to 
be assured that we would not be required to complete our 
cross examination of Mr. Fischbeck today. I doubt that 
that would happen, but we have not prepared; we have been 
preparing for Mr. Brown. 

THE COURT: I don't think that is unreasonable. 
We will go as far as we can with him and then resume on 
Monday with Mr. Fischbeck and then you say that Mr. Brown 
will be here? 

MR. JEMISON: He will be here Tuesday, but we 
will have witnesses to follow Mr. Fischbeck. He will simply 
be out of order as far as our case is concerned. 

THE COURT: Do you all know what Mr. Brown is 
going to testify to? Is it something that can be stipulated 

MR. JEMISON: I believe not, your Honor. It 
is too far ranging to be the subject of a stipulation. 

MR. FARRELL: - Could I find out who the witness 


after Mr. Fischbeck will be? 


MR. JEMISON: Yes, Dick Holland. 


MR. : He will be very brief. 
MR. JEMISON: We will have to decide this and 


notify you over the weekend. 
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MR. FARRELL: Thank you. 
(In open eudet <] 
MR. JEMISON: Your Honor, the defendant will 
call Mr. Dale Fischbeck. He is in the hall. 
THE COURT: All right. 

AUGUST DALE PISCHBECRK, called 
as a witness on behalf of the defendant, being first 
duly sworn, testified as follows: | 

DIRECT EXAMINATION 

BY MR. JEMISON: 

Q Mr. Fischbeck, were you formerly an employee of 
the Phillips organization? 
A Yes. 
THE COURT: Please speak up nice and loud. Any 
juror who can't hear, raise your hand. 


Q During what years were you employed by Phillips? 


A From December the lst, 1946 until October the 


lst, 1973. 

Q Are you now retired from Phillips? 

A I am. 

Q Is Phillips paying for your expenses in connec~ 
tion with your appearance at this trial today? 

A They are. 


Q What has been the nature of your work prior to 


skit § Pischbeck-direct 
joining Phillips in 1946? 


A Prior to 1946 and beginning June the 4th, 193i, 
I worked in refineries. This word included from common 
labor and clean-out gangs, Full gangs and every type of 
work in a refinery from common labor to g: .eral superin- 
tendent of plants. 

Q What has been the nature of your work since 
joining Phillips? 

A Since joining Phillips I have been engaged in 
the servicing and licensing of Phillips' repeated processes 
which they license to industry, and also in the formation 
of new companies, overseas primarily, for the petrochemical 
manufacture. 

Q Did there come a time when you were transferred 
to New York? 


A I was transferred to New York in about February 


Q What specifically was the nature of your work 
while you were in New York? 

A While in New York, I was manager of project 
development in the international department. 


Q And what was your job title, sir? 


A Manager of project developments. 


An@ where was your office located in New York? 
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A Our office was located at 80 Broadway on the 
28th floor. 

Q Was this the same location as occupied by that 
portion of the international department which was in New 
York? 

A It a 

Q And how many employees, Phillips employees, were 
at that location? 

A Approximately thirty. There may have been a 
few more. .I'm not sure. Approximately thirty. 

Did you have any people under your supervision? 
Yes. 

And how many were there, sir? 

I had George Bruner -~- 


THE COURT: Just the number, please. The number 


3 


of people. 
A I think seven. 
Q And to whom did you report? 


A I reported to the assistant manager of this 


office, and also to the manager of the office. The assistant 


manager, when I first went there, was I. L. Coffman, and 
John Gatgood was the manager. Later, Mr. Coffman passed 


away, and he was replaced by Dick Elliot, R.E. Elliot, and 


meeBeREe 8 Ss & 


Mr. M.W. Conn became the manager of the international offices. 
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And whom did Mr. Conn report to, if you know, 


A Mr. Paul Parker, vice president of the 
international department in Bartlesville, Oklahoma. 

Q Turning specifically to the years 1962 and 1963, 
could you describe ‘your activities generally during those 
two years? 

A During those two years I was involved in about 
thirty different considerations ranging from refineries to 
a gambit of petrochemicals, primarily carbon black, syntheti 
rubber, polyethylene, polyolefins and of that nature. 

Q Could you describe generally the geographical 
area covered by these projects? 

A They were practically world-wide. They ranged 
from South Africa to the countries of Europe, India, Japan, 
in general it was Italy, Germany, France, Spain and India 
and Japan -- I think that is pretty well, it's round the 
world, more or nee 


Q Have you ever investigated for Phillips any 


matters related to Puerto Rico? 


A Yes. 
Q Would you please describe the first such matter 
pertaining to Puerto Rico? 


A The first assignment that I had relating to 
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Puerto Rico had to do with the Commonwealth refinery. 

Q Approximately what time was that? 

A As I recall, that was either late November or 
December of 1956. 

Q Did you make a trip to Puerto Rico in that 
connection? 

A I did. 

Q And could you describe for us generally what 
you saw and observed at that time? 

A I spent nearly thirty days in the Commonwealth 
Refinery. At that time we were considering the possibility 
of either purchasing an equity in Commonwealth, or maybe the 
whole thing, I'm not sure what the interest was. They were 
having a lot of plant problems. They had a couple of 
Houdry-type cat crackers that were not operating properly. 

THE COURT: Except for the fact that you made 
the trip,: is it relevant what the 1956 difficulties of 
Commonwealth were? 

MR. JEMISON: Not particularly so, your Honor, 


other than -- 


THE COURT: I will take his testimony that he 


went down there and spent thirty days investigating the 
operations of Commonsealth for Phillips, if that is what is 


offered to be shown. 


Fischbeck-direct 
MR. JFMISON: Fine. 
THE COURT: Is that what you did? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
Q And did you make a recommendation with respect 
to Commonwealth Refinery? 
A I did. 


Q And could you tell us what that recommendation 


My recommendation after project evaluations were 
made in Bartlesville was to the effect that we do not pro- 
ceed with acquiring any equity interest in Commonwealth. 

o* Do you know what decision was made by your 
management in Bartlesville? 

A Well, it is my understanding that they decided 
not to. 

Q When was the next occasion where you investi- 
gated the possibility of a project in Puerto Rico? 


A I believe it was in 1962, when Mr. Coan came 


to my office with another man to discuss the possibilities 


of a refinery in a petrochemical project in Puerto Rico. 


Q Can you place this approximately timewise in 


I think it was in March. I'm not sure. Do you 
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have something that coul: “elp me here? 

Q Mr. Fischbeck, . hand you what has been marked 
Joint Exhibit 26 and ask you to identify that document, if 
you could, please, sir. 


A This document is a memorandum that I prepared 


covering the meeting with Mr. John Gibbs and Mr. <. P. 


Coan of Omega. 
Q And does that document set out the substance of 
what was discussed at that meeting? 
A It does. 
MR. JEMISON: Your Honor, I would at ¢h 5 
time read Joint Exhipit 26. if 


(Mr. Jemison read from Joint Exhibit 26 in 


2 


evidence to the jury.) 

Q Mr. Fischbeck, I hand you again a copy of what 
was identifies as Joint Exhibit 26, and ask you if you can 
identify the letters which I said were illegible to me. 


A V.E.A.? 


Fischbeck - direct L332 

Q Mr. Fischbeck, following this initial meeting 
with Mr. Coan and Mr. Gibbs on March 7, 1962 did you 
write Mr. Coan a letter expressing interest in the project 
discussed with Mr. Coan and Mr. Gibbs? 

A I wrote Mr. Coan a letter after the meeting. 

Q Do you recall if it was shortly after the 
meeting? 

A As I recall, it was after the meeting. 

Q Mr. Fischbeck, I hand you a document which has 
been marked as Joint Exhibit 27 and ask you if you can 
identify that document? 

A Yes. It is a letter I wrote to Mr. Coan. 

Q Was it written on or about the date it bears, 
March 9, 1962? 

A It was. 

MR. JEMISON: Your Honor, at this time I will 
read Joint Exhibit 27 to the jury. 
(Exhibit read.) 

Q Mr. Fischbeck, did you attend the meeting on thi 
possible project on or about March 16, 1962? 

A I did. 

Q Mr. Fischbeck, I hand you a document which has 
been marked as Joint Exhibit 28 and ask you if you can 


identify that document? 


| 
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A It is a report I made to my management, a 
memorandum of the meeting with Mr. Coan. 

Q On or about March 16? 

A Yes, sir. 

MR. JEMISON: Your Honor, this document has 
already been read to the jury and I will not read it 
again. 

THE COURT: All right. 

Q Following the meeting on March 16, 1962, did 
Mr. Jack Coan furnish you with preliminary work done by 
Universal Oil Products? 

A Yes, he did. 

Q Mr. Fischbeck, I hand you a document previously 
marked Joint Exhibit 29 and ask you can you identify that 
letter? 

A Yes. It is a letter I received from Mr. Coan 
relating to the data. ba 

Q Furnished by Mr. Coan? 

A Yes. 

Q Did you receive it on or about March 22 or in 
that area? 

A According to the notation I made here I received 
it on March 26. 


Q 1962? 
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Yes, sir. 
MR. JEMISON: Your Honor, I will Joint Exhibit 
29 to the jury. 
(Exhibit read. 
Q Mr. Fischbeck did you return the Universal Oil 
Products Corporation report to Mr. Coan? 
A Yes, I did 
Q I hand you a letter which has been marked as 
Joint Exhibit 30 and ask you if you can identify that for 
us, please? 
A It is a letter I prepared and sent to Mr. Coan. 
Q Did you prepare it and send it on or about the 
date it bears? 
A I did. 
MR. JEMISON: Your Honor, I will at this time 
read Joint Exhibit 30 t:) the jury. 
(Exhibit read.) 
Q Mr. Fischbeck, subsequent to your letter of 


April 2, 1962 to Mr. Coan, did you learn of a presentation 


by Mr. Bruce Brown to Phillips in Bartlesville concerning 


a proposed Puerto Rican project? 
A x did. 
Q Was this the same project which you had previousl 


discussed with Mr. Coan and Mr. Brown? 
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MR. MARKS: I object. 
THE COURT: Sustained. 
MR. MARKS: I object to the preceding question 
and would like to know whom he learned it from and when. 
THE COURT: T sutained the objection to the 
pending question and as to that other matter you will have 
a chance to cross-examine. 
MR. JEMISON: I will be pleased to do it. 
Q Mr. Fischbeck, would you tell us from whom you 
learned of the presentation in Bartlesville? 
A From Mr. C.C. Tate. 
Q Could you tell us if this presentation involved 
the project which you had discussed with Mr. Coan? 
A To the best of my knowledge the substance of 
the presentation was the same that he talked abouts 
Now, I did not at that time have Mr. Brown's 
letter to the management in Bartlesville. I still don't 
have it. But as far as I know he described the same 
project in Bartlesville more or less that had been described 
at the Saturday meeting which {£ guess was on the 16th of 
March. 
Q Were you subsequently advised of the action 
which Phillips' executive committee took on this propal? 


A I was. 


Fischbeck - direct 
THE COURT; That is the Brown proposal? 
MR. JEMISON: Yes, your Honor. 

Q Mr. Fischbeck, I hand you a letter which has 
been marked as Plaintiff's Exhibit 49 and ask to identify 
that for us, please? 

A That is a letter I received from Mr. Tate 
telling of the action taken in Bartlesville of the 
proposal submitted By Mr. Bruce Brown. 

MR. JEMISON: The defendant would offer Plain- 
tiff's Exhibit 49. 

MR. MARKS: No objection, your Honor. 

THE COURT: Received in evidence. 

(Plaintiff's Exhibit 49 for identification 


was received in evidence.) 


MR. JEMISON: I will at this time read Plaintiff’ 


Exhibit 49 to the jury. 

(Exhibit read.) 

THE COURT: We will take a brief recess at this 
time, members of the jury, and you may withdraw to the jury 
room. 


(Recess.) 
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THE COURT: Bring in the jury. 
(Jury present.) 
BY MR. JEMISON: 
Q Mr. Pischbeck following your letter of April, 
1962 and the action that you learned of by the Bartlesville 
or the Phillips executive committee in Bartlesville with 
respect to the proposal submitted by Mr. Brown, were you at 
a later time instructed to make yourself available for 
conferences with persons outside of Phillips who were 
promoting a project in Puerto Rico? 
A I was. 
Approximately when did this occur? 
A Either late November or in December or the 
first few days of January, and I'm not sure of that date. 
THE COUR’ This is '62 and 3? 
THE WITNESS: Oh, excuse me. May I ask, was it 
"62 you said? 
Q Yes. I was orienting you; following your advic 
by Mr. Tate as to what the Phillips executive committee did 
with respect to Mr. Brown's proposal in April of 1962, did 
there come a time later when you were instructed to work 


with people outside of Phillips wah respect to a project 


for Puerto Rico? 


A There was. 
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Can you fix the approximate time of that? 
Either late November, December or possibly -~- 
this is '62, excuse me -- or possibly the first two or 
three days of '63. It may have been as late as January the 
3rd, '63. I am not sure of the date. 
Q Could you identify the person who gave you 
these instructions? 


A My superior, Mr. M. W. Conn sent word -~ I was 


in the same office -- sent word across the hall for me toc 


into his office, and I did. 
Q And what instructions did Mr. Conn give you at 

that time. 

MR. MARKS: May we have who was present, your 
Honor? 

THE COURT: Yes, certainly. 

Could you tell us who was present if anyone ~~ 

THE COURT: As I understand it, he had apparent 
authority, at the very least, to talk to these people. The 
is no claim he didn't have authority. 

MR. JEMISON! No. I'm simply developing the 
instructions that were given by Mr. Conn, your Honor. 

THE WITNESS: Do I go ahead? 
THE COURT: First tell us who was present. 


Mr. Conn, Mr. Page, a Mr. Shippee and myself. 
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Q And would you tell us what instructions, if any, 
were given to you at that time? 
A My instructions from Mr. Conn -~ 

MR. MARKS: May we have the conversation as to 
who said what? 

THE COURT: Yes, we will take the conversation, 
but the Court understands Mr. Shippee was there when he got 
his instructions; is that correct? 

MR. JEMISON: That is the testimony of the 
witness, your Honor. 


THE COURT: Tell us the substance of what was 


A The letter Mr. Learned had written to Mr. 


Shippee was displayed, and Mr. Conn instructed myself to 


work with Mr. Shippee on point 3 of this letter, which, as 
I recall, was to counsel and assist, if you wish, with the 
design, construction and operation of the proposed project. 
That's the best I recall. 

THE COURT: He told you to do this, if you wish? 

THE WITNESS: The letter stated -- the letter 
was to Mr. Shippee, your Honor. 

THE COURT: He's asking you what you were 
directed to do. 


MR. JEMISON: Yes, Your Honor. I believe the 
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the witness testified he was -- 
MR. MARKS: I object to that. 
THE COURT: Yes. Frame the next question, Mr. 
Jemison. 
Q Mr. Fischbeck, I hand you Plaintiff's Exhibit 
69 and. ask you to ‘dentify that letter. 
A This is a letter from Mr. Learned, Mr. Stanley 
Learned to Mr. Shippee. 
Q And item 3, is that located on that letter? 
A It is. 
Q And is that the item that you were instructed 
to do? 
A It is. 
MR. JEMISON: Your Honor, Plaintiff's Exhibit 69 
has already been admitted in evidence. 
THE COURT: That's correct. 
MR. JEMISON: I believe it has been read to the 
jury. I will read item 3 which is only two lines, your 


Honor. 


(Mr. Jemison read to the jury from Plaintiff's 


Exhibit 69 in evidence.) 


roy 
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Q Mr. Pischbeck, after receiving these instruc~ __ 
tions from Mr. Conn did you meet with persons outside of | 
the Phillips organization concerning a proposed project in 
Puerto Rico? 
A Yes. 
Q Could you identify the first such meeting? 
A It is difficult for me to identify these meetings 
as to dates, places and times. 
We met several times, sometimes in my office, 
sometimes in o-ner offices, but I did meet the Shippee 
group, shall I say, several times between our first meeting 
whenever it did occur and our last meeting, which was 
March 27. 
Q What year? 
1963. 
Q Was a proposed project for oe Rico discussed 
with these people during this period of time? 


A Yes. 


Q Can you describe the project which was described 


MR. MARKS: I object to that. I would like to 
have each conversation, when it was, who was there and what 
was said and by whom. 


THE COURT: Sustained. Let us take the meetings 
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in order to the extent this witness can recall and say 
what was said in substance. 

Q Starting with the first meeting at which a 
proposed project in Puerto Rico was discussed with you, 
during this period of time either November or December of 
1962 through March 27, 1963 and taking the first meeting 
even though you may not be able co pinpoint it in time, will 
you tell us what the subject matter of that meeting was as 
best you can recall and who said what? 

A As I recall in the first meeting I had with 
Mr. Shippee and I believe it was Mr. Willey's office or 
the Shippee-Willey office, whatever it might have been, 

Mr. Shippee explained that he was endeavoring to try to 
obtain an import allocation and that he needed someone who 
was skilled In the refinery industry, in the petrochemical 
industry, to be a party to the project in Puerto Rico. 

/ Along about the first meeting -- wait a minute, 
I got the time ne I don't kn -- 

Q It is within the time frame that you talked 
about? 

A This must have been in January. The first 


meeting surely would have been in January and I am assuming 


it was January. 


At that time he handed to me, I assume Mr. Shippee, 
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one of the two handed to me, the work that had been 
prepared by the Universal Oil Products Company which was 

a schematic diagram of a topping plant or a skimmming pliant 
or a primary distillation unit, whichever we may understand 
best, and some petrochemical being made from the naphtha. 

These petrochemicals were the ordinary ones, 
toluene, benzene and the Zylenes. 

And I took this which I had seer. before, a 
part of it was the same data that Mr. Coan had submitted 
previously to the best of my knowledge. I studied it 
casually simply because there was really not much there to 
study -- 

MR. MARKS: I object and ask that that be 
stricken. 

THE COURT: I will permit the part where he said 
he studied it casually, it will remain. 

Q Please proceed. 

THE COURT: You asked him for conversations with 
the persons he described as the Shippee group. Tf that 
is the first conversation where they showed him this flow 
chart let's get on to the next one. 


Q Mr. Fischbeck, did Mr. Shippee or any of the 


other people attempt to describe or express in words what 


they were trying to do besides get an oil import alocation? 
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MR. MARKS: I object to the form. Let us 
have the conversation, what did Mr. Shippee say and the 
witness say and Willey say? 

THE COURT: *Y28. 

Q As best you can recall, Mr. Fischbeck, can you 
give us the exact words that Mr. Shippee said or as nearly 
as you can come to them? 

A I don't recall the early meeting beyond my 
testimony I don't believe. 

Q Did there ever come a time between this first 
meeting and thedmeeting you described as your last meeting 
of March 27, 1963 when Mr. Shippee did describe in words 
or in substance what kind ef project he had in mind? 

MR. MARKS: Again I think we should have each 
of the conversations. 

THE COURT: I make the same ruling. Take the 
meetings as they proceed and let him tell us what if any- 
thing the persons he characterized as the Shippee group 
said to him and what he said to them. 

MR. JEMISON: Fine, sir. 


Q Mr. Fischbeck, would you identify if you can the 


second meeting, approximately when it occurred and who was 


present? 


A I met with Mr. Tom Young either February 20 or 
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March 8, one of those two dates and I am not positive which 


2 


3 one of the two dates it was, at which time he showed a 


4 list of officers that he proposed or Shippee propesed -- 


5 excuse me, the Shippee group I presume proposed -- to 
6 include in the import allocation permit or application for 
7 the permit. 
8 My name appeared there and I was very surprised. 
) Q What was your statement to Mr. Young at that 
10 time concerning that? 
f 11 MR. MARKS: May we have ia’ both sides said, 


2 what Mr. Shippee said and Mr. Young said? 


13 THE COURT: Just Mr. Young was at that meeting 
14 i as I understand. Mr. Shippee was not present, is that 

{| right? 

16 THE WITNESS: As far as I can recall. 

Ww THE COURT: Let us have the conversation. 


He showed you this and said this is it. 


& 


A I said you must remember that I am employee of 
the Phillips Petroleum Company and in Phillips Petroleum 


21 Company I have acquired through the years quite a lot of 


oo benefits and I object to my name being on this. 

aa Q Did Mr. Young say anything in response to that 
ae statement? 

P-~) 


A Mr. Young informed me that, "Mr. Fischbeck, I am 
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very close to the management of Phillips Petroleum 


Company. I know your people in the Adams Terminal in 
Houston and on my recent trip between Houston and New York 
I stopped and visited with your officials in Bartlesville 
and we discussed this matter with them at that time and 
they said it was perfectly all right with them.” 

Q Did it come as a surprise to you, Mr. Fischbeck? 

A You bet it did. 

Q What was your belief at this point in time 
with respect to this situation? 

MR. MARKS: I object to his belief. 

THE COURT: Sustained. 

Q Mr. FPischbeck, did any Phillips executive or 
official ever authorize you to permit your name to appear 
in this brochure as an officer? 

MR. MARKS: I object to the form unless he 
discussed it. 

THE COURT: Whether it was discussed or he 
received any written instructions or oral instructions 
concerning the matter, he may be asked, from any Phillips 
executive. 

Q Did any Phillips executive authorize -- 

THE COURT: You can't use the conclusory word. 


Did any Phillips executive ever tell you that 
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it was okay for your name to appear as an officer in this 


brochure? 


COURT: Have you completed that particular 
meeting? 


MR. JEMISON: I have one other aspect of that 


meeting, your Honor. 


Q Mr. Fischbeck, I hand you what has been marked 
as Plaintiff's Exhibit 214 and can you identify the page 
to which I have opened the brochure? 

A I can. 

Q Will you do so for the record, please? 

A This is a page or an exact replica of the one 
I discussed with Mr. Young in this particular meeting. 

Q There is some handwriting which appears in the 
area of your name. Is that your handwriting? 

A It is not. 

Q Did you furnish the information which is 
reflected in that handwriting? 

A I dia. 

MR. MARKS: Your Honor, I suggest that the page 
be separately marked so we know what we are referring to. 
THE COURT: If you like, certainly. 


(Plaintiff's Exhibit 214-E was marked for 


18 
19 
2 
21 
2 
2 
24 
23 
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identification.) 
THE COURT: Have vou completed that meeting? 
MR. JEMISON: Not yet, your Honor. 
Your Honor, as this time I will read the para~ 
graph identified with Mr. Fischbeck. 
(Exhibit read.) 


(Continued on next page.) 
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Q Mr. Fischbeck, what was your purpose in 
providing the information which is reflected in changes i 
that document? 

MR. MARKS: 1 object to the form of the 
question. 

THE COURT: Sustained. If he said what his 
purpose was, he can testify as to what he said. 

Q Mr. Pischbeck, did you state to Mr. Young you 
purpose in providing this corrected information? 

MR. MARKS: Your Honor, I object again. . The 
question is what did he say to Mr. Young, and what did Mr 
Young say. 

THE COURT: YeS, what did he say to him. Let 
get on with it. 

Q As best you recall. 
A ‘As best I recollect this meeting, Mr. Young 


explained to me, well this is just an application, and the 


is nothing really binding about an application, and I saic 


“Well, if it will help your cause in obtaining this import 
allocation, leave it in.” 

Q Mr. Fischbeck, did you have a meeting on or 
about March 27, 1963, concerning this proposed project in 
Puerto Rico? 


A “I did. 
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1371." 


THE COURT: At this point we will suspend for 


the. weekend. I wish you, members of the jury, an enjoyable 


weokend. We will resume our labors 10:15 in the morning or 
Monday. 

You may now withdraw from the courtroom. 

You may be excused until Monday also, Mr. 
Fischbeck. 

(Jury left the courtroom.) 

THE COURT: Thank you, gentlemen. We will be 
in recess. 

(Adjourned iv Monday, January 19, 1976 at 


10:15 a.m.) 
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PHILLIPS PETROLEUM COMPANY 
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(Trial resumed.) 

AUGUST DALE Fr Is CHE EC ER, 
resumed. 

MR. JEMISON: Your Honor, Mr. Fischbeck has a 
little bit of a hearing problem, particularly if you're 
talking to him from the side. 

THE COURT: All right. I will try to shout. 
Take your chair. 

(Jury present.) 

THE COURT: Good morning, members of the jury. 

You may continue, Mr. Jemison. 

DIRECT EXAMINATION CONTINUED 


BY MR. JEMISON: 


Q Me. Fischbeck, did you have.a meeting with 


Mr.Shippee and others on or about March 27, 1963, concerning 
a proposed project in Puerto Rico? 
A I did. 


Q Would you tell us the circumstances as to how 
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this meeting came about? 

A PRior to this time, from the beginning of our 
discussions, I was having a lot of difficulty in understanding 
exactly what Mr. Shippee expected of us. 

MR. MARKS: I object, your Honor. 

THE COURT: Yes, I will sustain the objection. 
Strike out the answer. 

Q Would you tell us about the meeting, how it was 
brought? 

THE COURT: Did he call it? Did somebody else 
direct it. to be held? Ask a question so there will be no 
problem about the answer. 

Q Who initiated the meeting, Mr. Fischbeck? 


A I am not sure. Mr. Shippee or someone in his 


group advised me that Mr. Ter Porten, of Brown & Root 


Engineering Company, was in town. I had known Mr. Ter 
Porten for many years, and I naturally would like to have 
visited with him, and I suggested, or else he suggested, I 
don't know which, that we have a meeting and bring Mr. Ter 
Porten, and we could all get together. 

Q And where was this meeting held? 

A It was held at the Talisman Cafe, not far from 
our office. 


Q Do you recall who picked up the check for this 
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meeting? 
A Yes, I did. 
Q Would you tell us what was discussed at this 
meeting, identifying who said what, as best you can recall? 
A I renewed acquaintances with Mr. Ter Porten. 


We had a very sociable visit and one of my objectives in 


this meeting was that I asked Mr. Shippee to define exactly 


in specific terms what he expected of us to do in this 
project that he was endeavoring to promote. 
Mr. Shippee advised me that he wished for us 
to bring the marketing study up te date, using present day 
prices that were present at that time, and engineering 
considerations that would be appropriate for the plant. 
Q Was anything else said or discussed that you ca 
recall? 
A That'was the substance of our general discussio 
Q Mr. Fischbeck, up to the time of this meeting, 
had any of what you had done to date, or up to that time 
with Mr. Shippee and his group, involved paragraph 3 of 
Mr. Learned's letter of November 13, 1962? 
A Nothing whatsoever. Mr. Learned's letter 
instructed -- 
MR. MARKS: I object to his characterization. 


THE COURT: He can tell what he did. It will 
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save time. The answer will stand, nothing whatsoever. The 
rest of the answer I will strike out. 

Q Following this meeting with Mr. Shippe and Mr. 
Ter Porten and others on March 27, 1963, do you recall ever 
again meeting with Mr. Shippee or these gentlemen concernin 
a proposed project in Puerto Rico? 

A I do not. 

Q Following this meeting on March 27th did you write 
a letter to Mr. Conn concerning the discussions which you 
had been having for over a year on a proposed project in 
Puerto Rico? 

A I did. 

Q Mr. Fischbeck, I hand you an exhibit which has 
been marked Plaintiff's Exhibit 99, and can you identify 
that for us, sir? 

A It is the letter I sent to Mr. Conn. I 
prepared the letter and sent it to him. 

Q On or about dies date which appears there? 

A On the day that appears here. 

mR. JEMISON: Your Honor, I understand that 
Plaintiff's Exhibit 99 has already been offered and received 
in evidence. 

I will read it at this time. 


(Mr. Jemison read to the jury from 


Plaintiff's Exhibit 99, in evidence.) 


& 


jkit Fischbeck-direct 1376 

Q Mr. Fischbeck, following the writing of this 
letter, March 28, 1963, did you leave your office in New 
York for a while? 

A I took a two-week vacation in St. Petersburg, 
Florida, which extended the first of April up to approximately 
April the 15th. I was back in the office for a day or two 
or three, and then went to Europe, spending some time in 
London and some time in Copenhagen, and from Copenhagen I 
returned to my office late of April the 26th, I think is 
correct. 

Q Mr. Fischbeck, when you returned to the office 
around the 15th of April, did you receive some information 
concerning this latest proposal? 

A I did. 


Q Mr. Fischbeck, I hand you an exhibit which has 


been marked Plaintiff's Exhibit 103. Can you identify that 


for us, sir? 

A Yes. This is a memorandum written by Mr. Frank 
Page, advising the people who received copies of the decisic 
made in my company. 

Q And did you receive this on or about the 16th 
of April? 

A I saw this on April the 16th. 


MR. JEMISON: Your Honor, this again is an 
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exhibit which has already been offered and received, and I | 
will read it at this time. 

THE COURT: If it's already offered and 
received, it is presumed genuine and you need not lay any 


foundation with this witness. If this is in evidence and 


it shows on its face that he received a copy, the Court 


will assume in the absence of evidence to the contrary, tha 
he did. 

MR. JEMISON: All right, sir. 

(Mr. Jemison read from Plaintiff's Exhib‘t 103 


in evidence to the jury.) 
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Q Mr. Fischbeck, following your return from 

Copenhagen in the latter part of April 1963 did you write 
a letter to Mr. Nate Shippee? 

THE COURT: If the letter is on the pretrial 
list just put the letter in evidence. 

MR. JEMISON: All right. 

I will now read Plaintiff's Exhibit 107. 

(Exhibit read.) 


Q Mr. Fischbeck, did you at any time tell any 


person that Phillips would prepare a marketing study for 


any proposed project in Puerto Rico? 

A I did not. 

Q What is a marketing study in the refinery and 
petrochemical industry? 

A A marketing study in the refinery or petro- 
chemical industry entails finding the most realistic price 
or as close to the realistic price as possible on all 
‘ products that are proposed to be produced. 

That wovld entail also the economics of the 
plants supplying these products and to ascertain whether 
or not the plant would be profitable and the marketing 
study would have to take in a very comprehensive study of 
the facility and expenses and product prices. 


Q Did the Phillips New York International 
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Department have the manpower to prepare 4 marketing study? 


A They did not. 


Q Where would this study have had to been parped? 


A That would have been prepared in Bartlesville. 

Q Do you know what the minimum cost for a 
marketing study of this nature would have been? 

A I think the minimum cost for it i would 
estimate to be at least $100,000, at least. 

Q Did you ie any time tell anyone that Phillips 
would apply for an import quote on behalf of any proposed 
project in Puerto Rico? 

A I did not. 

Q Did you tell anyone at any time that Phillips 
would complete any import application for anyone? 

A I did not. 

Q During the period in 1962 and 1963 when you 
were conferring with people outside of Phillips with 

‘respect to the Puerto Rico project, were you ever told 
or furnished with _ technical information by these 
persons concerning a proposed project in Puerto Rich which 
was not common knowledge in the refinery and petrochemical 
industry at that time? 
MR. MARKS: I object to form. 


THE COURT: Sustained. 


described during your testimony in this court ever 
furnished with any technical information concerning a 
‘proposed project in Puerto Rico which was not common knowl- 
edge in the petrochemical industry at that time? 

MR. MARKS: Objection as to form. I think 
that is the same question and I will make the same ruling. 

MR. JEMISON: Your Honor, is it the form of the 
question? 

THE COURT: I am sure it is as to the form. 
You may bring out what he was furnished and then you may 
also ascertain if he knows, whether those things he was 
furnished were common knowledge in the petrochemical 
industry. But it is a compound question and calls for 
a conclusion. 

Q Mr. Fischbeck, would you describe for the 

Court and jury what you were furnished during the course 
‘of your conferences with respect to the proposed project 
in Puerto Rico as best you can recall? 

MR. MARKS: Can we have a time frame on this? 


THE COURT: Yes, I think there should be a time 
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Q Were you during the conferences which you have 
4 


frame ascertained and by whom he was furnished such 
materials. 


Q Yes, will you, please? 
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THE COURT: Anything he was furnished that 


isn't already in evidence? 


MR. JEMISON: I think he already described what 


he had aes furnished. 

THE COURT: I think they have exhibit numbers, 
do they not? 

Frame a new question. 

Q | Mr. FPischbeck, would you start with the first 
item handed to you or furnished to you during the course 
of any of these meetings, describe it for us, please? 

A As I recall the first information handed to 
me concerning this project was the UOP schematic flow 
diagrams showing many potential and possible processing 
arrangements. 

Q Was there anything -- 

THE COURT: Can we fix the time and who did it? 

Q Yes. 

A This information as I recall was supplied to me 
by Mr. Shippee and Mr. Young may have been present during 
one of our very earliest meetings, which I believe was in 
the month of January. 

Q Was this the same or different information 
Mr. Jack Coan had previously furnished you? 


A As I recall it was exactly the same as what I 
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= had seen before. 

3 THE COURT: Will you answer the question? 

4 He is asking with respect to Mr. Jack Coan, not what you 

5 saw before. Listen to the question carefully. It can 

6 be answered yes or no. 

7 A Yes, it was the same information that I had 

8 previously been supplied to he best of my knowledge by 

9 Mr. Coan. 

10 Q Was there anything in that information which 

ll was not common knowledge within the refinery and petro- 

2 chemical industry at that time? 

13 MR. MARKS: I object to the form of the question. 
14 THE COURT: I will permit him to answer it. 

15 I assume the refinery and petrochemical industry 
16 to mean the industry. 

17 A There was absolutely nothing in this that was 


not common knowledge in either the petrochemical or the 


18 ‘refinery industry to the best of my knowledge. 

20 Q Subsequent to having been furnished with the 
21 information that you just described, did you ever receive 
22 any additional or different technical information to the 
3 best of your knowledge? 

a A Nothing that I recall of significance. 

6 THE COURT: That is not a satisfactory answer. 
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The jury will judge whether it is significant or not. 

Q Will you describe what you received? 

THE COURT: Just tell us what you received. 

A Restate the question, please. 

Q Following the receipt of this information which 
you just testified to, did you receive any other or 
additional information of a technical nature concerning a 
proposed project in Puerto Rico? 

A I do not recall any additional technical 
information. 

Q With respect to non-technical information will 
you describe the first such non-technical information that 


you recall receiving concerning a project in Puerto Rico? 


A Well, the only non-technical information that 


I recall seeing was the page on which my name was listed 
as an officer of that company. 
THE COURT: Didn't you see the whole booklet? 
THE WITNESS: Yes. 


THE COURT: You didn't just see a single page 


THE WITNESS: Seeing and examining, excuse me. 
I saw the whole booklet, yes. 
Q With respect to what you saw, the whole, booklet, 


did you see any concept or was any concept or idea explained 
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a 2 to you which you regarded as new or novel? 
3 MR. MARKS: I object to the form of that 
4 question, your Honor. | 
5 THE COURT: It is a compount question. You 
6 will have a chance to cross-examine the witness in due 
7 time. 
8 Separate the question, would you, pleas? 
9 Q With respect to the material furnished to you, 
10 did you see contained in that material any concept which 
11 you regarded as new or novel? 
12 A Absolutely not. 
13 Q During the course of the conversations which you" 
4 held regarding a proposed project in Puerto Rico, did anyone 
15 express an idea or concept which you regarded as new or 
16 novel? 
17 MR. MARKS: I object to the form of these 


questions. 


19 THE COURT: You ought to limit it to persons 
20 from Frudential, Shippee, Young or Willey. 

21 MR. JEMISON: I will limit the question. 

“ Q During the course of conversations with Mr. 

A) Shippee, Mr. Young, Mr. Willey, did any of those gentlemen 
24 express any idea or concept which you regarded as new or 
2% novel? 
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A No, sir. 

Q At approximately what point in time did the 
petrochemical industry become a significant industry, 
Mr. Fischbeck? 

A Along about 1950. 


Q What has Phillips' position been in the 


chemical industry since that time? 


A Phillips has been one of the leaders in the 
development and implementation of the petrochemical industry 
in the United States. 

Q What has Phillips' patent position been 
petrochemical industry? 

A Among the most important of all the companies 
in the United States. 

Q Did any single event stand out with respect to 
the petrochemical ‘industry becoming a significant industry? 

A In my opinion the Universal Oil Products Company 
‘platforming process was of very valuable contribution to 
the petrochemical industry and to the petroleum industry. 

Q When was this process developed, approximately? | 

A The first commercial unit that went into 
operation as I recall was the old Dutch refinery in 
Michigan about 1953. 


Q Did Phillips have access to this platforming 
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process patented by UOP? 
A Yes. 
Q Will you describe the situation under which 
Phillips had access to this process? 
THE COURT: Does it matter? I will assume 
it had lawful access. 
MR. JEMISON: It had lawful access to the 
process under a cross-licensing agreement. 


THE COURT: I will assume it had lawful access 


MR. JEMISON: The point I want to make is that 
they have had access since its development. 
THE COURT: He may be asked that. 
Q Would you describe the situation unde: which 
Phillips had access to this? 
A Phillips and Universal Oil Products executed 
a cross-licensing agreement on all patents Phillips had 
‘in the petroleum field and all patents that UOP had in the 
petroleum field in 1939. Phillips was not obligated to 
make payment to any other party for anything and neither 
was UOP to Phillips. 
This cross-licensing agreement would give rights 


to one another and did not include the patents that UOP 


controlled or owned relating to catalytic cracking. That 
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was the only exception that I know of. 

Q With respect to the platforming process was 
Phillips able to use this process without any payment 
of any kind of license or fee? 

A It was. 

Q Did there come a time when your responsibilities 
with respect to refinery projects was assigned to someone 
else. 

Yes. 

Could you tell us when that was? 

June lst 1963. 

To whom was this responsibility assigned? 


A Mr. Roy Waldby. 


Q Did you ever review the general subject of 


Puerto Rico with Mr. Waldby? 

MR. MARKS: I object to the form. Let's have 
a time and place. 

THE COURT: I assume we will get it, Mr. Marks. 
I assume the answer to this question is yes or he wouldn't 
have asked him. 

Ask him another question. 

Q Will you tell us when and where this discussion 

occurred? 


A Along about the middle of August in Mr. Conn's 
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office in New York. 

Q August of what year? 

A 1963. 

Q Did this review include your past experience 
with respect to the proposed and existing refineries in 
Puerto Rico? 

MR. MARKS: I object to the form and ask that 
the question be who said what at this meeting. 

THE COURT: Yes, who said what and where and who 
was present. 

A In this meeting -- 

Would you restate the question, please? 


Q Would you please tell us who said what at this 


meeting in August of 1963? 


A Mr. Conn asked me to meet in his office with 
Mr. Waldby, Mr. Page and himself for the purpose of review- 
ing all of our present at that time refinery considerations 
‘that we were working on. This included Puerto Rico. 

I reviewed all of our considerations that were 
in effect at that time and also which included the Puerto 
Rican project. 

Q Did you make available to Mr. Waldby any files 
that you may have had with respect to Puerto Rican projects? 


A Not specifically so because all of our files 
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were really available to all members of the office. All 


he had to do was pick up everything in the Puerto Rico 
file but I would have had had he aSked anything about it. 
Q After discussions with Mr. Waldby in August 
1963, your experience with Puerto Rico projects, have you 
seen or had anything to do with any type of project in 
Puerto Rico? 
A Not to my knowledge. 
MR. JEMISON: No further questions. 
CROSS EXAMINATION 
BY MR. MARKS: 
Q Mr. Fischbeck, do you have any pention or 
retirement benefits from Phillips? 
A I do. 
Q Is that what you live on at the present time? 
Is that the source of your support at the present time? 
A It is. 
Q How long did you work for Phillips? 
About 27 years. 
When did you start with them? 


December lst, 1946 and I retired October ist, 


You have great loyalty to the company? 


Sir? 
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Do you have great loyalty to the company? 


A I have loyalty to all of my employers. 


Q Do you have a4 consultant's contract of any kind 
with Phillips? 
A I do not. 
Q Are they paying for the expenses for your 
testimony here? 
A Paying my expenses here. 
Q Did they do this in connection with your testi- 
mony before trial? 
A I believe the deposition was made while I was 
still employed, was it not? I believe it was. 
Q Do you own any stock, you or your family, in 
Phillips Petroleum? 
A Repeat the question, sir? 
THE COURT: Move along to something else. 
Do you live in Bartlesville, sir? 
A Yes. 
Q Is that a Phillips Company town? You heard 
it referred to as that? 
A Not ssacstaibiaeict hie. it those terms. 
Q How many people live in Bartlesville? 
About 35,000. 


How many work for Phillips? 
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A About 5000. 


Q Did you engage for Phillips in the formation 


of new companies overseas in the petrochemical industry 


during the course of your employment by Phillips? 

A I did. 

Q Can you tell us the nature of your respon” 
sibilites? 

A My responsibility was to seek out projects in 
foreign countries that would employ Phillips’ patented 
processes and then either to license this patented process 
to people or to forma joint venture. 

Q Did you form for Phillips joint ventures with 
other companies during ‘the course of your employment in 
connection with petrochemical manufacturers? 

A With the aid of our legal department and 
treasury department we formed a number of companies. 

Q Just describe some of them? 

THE COURT: Do I have to take that? This is 
not proper cross-examination. I will assume there was 4 
hundred of them. Let's get this trial finished. Talk 
about Prudential. 

Q Were some of those joint ventures formed with 


smaller companies who had come to you with their ideas for 


petrochemical projects? 
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THE COURT: Is that a difficult question? 
THE WITNESS: Well it is because, your Honor -- 


THE COURT: You can answer the question yes 


Were some of them smaller companies than 
Phillips? 

THE WITNESS: Were some of the companies smaller 
than Phillips? 

THE COURT: Yes. 

THE WITNESS: Sure. 


THE COURT: Of course they were. 


Let's move along, Mr. Marks. 


Q Directing your attention to March of 1962, did 
you have conversations with Mr. Coan about a Puerto Rican 
petrochemical project? 

A I did. 

Q Did you tell Mr. Coan that you thought it would 
‘be a good idea to keep the number of participating companies 
in the Puerto Rican project down tc a very small number? 

A I did, and that had reference -- 

THE COURT: Just answer the question, don't make 


a speech. 
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Q In your discussions with Mr. Coan, did you 
indicate to him that one of the reasons that you thought 


that would be a good idea was to maximize the profits of 


those who would participate in this project in Puerto Rico? 


A I do not recall that statement. 

Q Was that one of the factors that you discussed 
with him? 

A Not to my knowledge. 

Q Did you believe in your discussions with Mr. 
Coan that he and Mr. Brown were promoters who were trying td 
obtain an oil import allocation? 

A Restate the question, please. 

Q Did you believe that Mr. Brown and Mr. Coan, 
in your discussions with them, in March of 1962, were 
promoters who were seeking an cil import allocation? 

A Yes. 

Q You told Mr. Coan that Phillips was not 
interested in participating in the petrochemical project 
in Puerto Rico or in producing the petrochemicals in Puerto 
Rico, is that right? 

A Would you define what you mean hy "petrochemica 
project"? 

Q Did you tell Mr. Coan that Phillips was not 


interested in participating in a project in Puerto Rico 
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involving the manufacture of petrochemicals in April of 
1962? 

A The project -- I will have to answer the 
question no. 

Q You didn't tell him that? 

A MAy I? 

THE COURT: Well, did you tell him in words or 
substance that you were not interested in behalf of 
Phillips? 

THE WITNESS: We were discussing a petroleum 
refinery to process crude oil at that time. 

Q Do you recall discussing with him the productio 
of petrochemicals in the Puerto Rican project or not? 

A I do. 

Q Didn't you tell him, in words or substance, 
that Phillips was not seeking to participate in producing 


petrochemicals in Puerto Rico? 


A It may have -- I will answer it yes, yes. 


Q Didn't you also tell him that you couldn't see 
any advantages in Phillips’ participating in the Puerto 
Rican project? 

A My letter to him so stated. 

Q Was that a fair summary of your views? 


A It definitely was. 
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You had reviewed that with your management? 
A Did I review that with my management? Is that 
the question? 
Q Yes, sir. 
A I'm sorry, I couldn't hear. Yes, otherwise I 
would not have written that to the man. 


Q Did you return all of Mr. Coan's materials to 


Everything that I knew of. 
You gave it back to him? 
Yes. 

That was your practice? 

A Yes, sir. 

Q When somebody would approach you with some 
concepts or ideas for a new joint venture or a new project 
and they would leave materials with you and you were done 
examining them, was it your practice to return them to the 
people who had brought them? 

A A very broad question, but the answer is yes. 

Q Wasn't one of the reasons that you had returned 
those materials was that it was a Phillips policy not to 


retain them? 


A It was my policy and I'm as sure it was Phillips|' 
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Q And the reason for the policy was to avoid any 
misunderstanding about who brought the project to Phillips? 
attention, isn't that right? 

A I wanted nothing that I did not have a legal 
right to retain. 

Q And so you would return these materials? ~ 


A Absolutely. 


Q You were also told in June of 1962, were you mi 


Mr. Fischbeck, that Phillips had told Mr. Brown that they 
were not interested in this project? 

A I was apprised of that. 

Q So far as you knew as of June 1962 this project 
was a dead letter, was that righ*? 

A It was. 

Q When did you first hear that Prudential was 
going to be working with Phillips on this project? 

A When Mr. Conn called me into his office. 

Q At that time did Mr. Conn show you Mr. Learned’ 
letter? : 

A He did. 

Q Did this represent a complete turn about of 
Phillips’ position so far as you knew? 

A I really didn't know what this project was 


about at that time. 
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Q Well, in April, Phillips had told Mr. Coan they 
weren't interested and in June they told Mr. Brown they 
weren't interested. 

Now, it is November and Mr. Learned is offering 


to help build a petrochemical complex, isn't that true? 


A What was the last part of your question, sir? 


Q I say in April, you told Mr. Coan that Phillips 


wasn't interested. 


A That's right. 
Q And in June Phillips told Mr. Brown, "We're 
not interested." Now it's November and Mr. Learned is writing 
a letter to Prudential saying, "We are interested in helpin 
you build a petrochemical project," ien*t that right? 
Wasn't that a complete switch? 
A It may have been. 
Q Weren't you surprised? 
A Well, many projects come back a number of times 
I had no way of knowing what management's decisions on this 
had been, I mean, what their viewpoints were. 
Q What was your title, sir, at the time? 
In November, 1962. 
I was manager of project development. 
International projects? 


International. 
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Q This fell within the scope of your responsi= 
bilities, is that right? 

A I found out later that it did. 2 

Q Well, Mr. Fischbeck, doesn't that letter say that 
Phillips is going to designate a representative to work wit 


Prudential? 


Whatever it says, I was assigned to work on 


You were the representative? 
One of the representatives. 
You mean there was more than one representative? 


Mr. Page and I were assigned to work on this 


What is point 3? 
That's something I'd like to tell you about. 

Q Well, if you want to read it, you can. 

A To counsel and assist, if you wish, in the 
design and the construction and operation of the proposed 
facilities . 

Q Did you counsel with Mr. Shippee from time to 


time concerning the design of this project? 


A Mr. Marks, there was no design considerations 


in our discussions, no construction considerations, and no 


operation considerations. 
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many times did you meet with Mr. Young? 
two or three or four times 
Q about Mr. Page, didn't he sit in on these 
meetings? 
A Page attended I think most all of the 
meetings. 
Q How about Mr. Jack Coan, did he attend most of 
these meetings? 
A Not that I know of. 


Q How about Mr. Smith? 


Mr. Smith accompanied Mr. Page to most. 
| 


What was Mr. Page's title? 
He was in charge of sales, international sales, 
New York office. 
How about Mr. Smith? 
He was Mr. Page's assistant. 
How about Mr. Jackson? 
A Mr. Jackson worked for me. 
Q Did you understand this was a project that was 
going to be sponsored by the Prudential Oil Company? 
A iialiscice the question, sir. 
Q Didn't you know that this was a project that 
was going to be sponsored by the Prudential Oil Company? 


A All I knew about this at this tim2, Prudential 
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Oil Company was seeking to obtain an import allocation for 
crude oil. 

Q Didn't you understand that they were going 
manage and sponsor this project? 

This theoretical project, yes. 
The project that you worked with them on. 

A As a possibility. 

Q Is it your answer that you did understand they 
were going to manage and sponsor this, Prudential Oil? 

A It was a theoretical company, and I assumed 
from what they said, they would be in charge of ie 

Q And you met several people, didn't wiac ik the 
course of your discussions from Prudential Oil? 

A Yes, I met Mr. Willey, I met Mr. Young, I met 
Mr. Shippee. 

Q You had meetings in their offices on some 
occasions? 

A We met in some of their offices. 

Q And they met in your offices? 

A Well, very little. "My office was awfully small 
and there wasn't room for all of them to sit down in it. 


Now my meetings with Mr. Shppee, as far as in my office, was 


mostly at the Talisman Cafe, because there we could sit 
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down at a big table, all get around it and all talk. 
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Q Did you know that Mr. Shippee was chairman of 
the board of Prudential Oil Corporation? 
A He so stated. 


Q Nid you know that Mr. Willey was President of thr» 
corporation? | 

A I don't recall. 

Q Do you know that Mr. Young was acting as a 
consultant? 

A Yes. 

Q Did you know that theobjective of their work 


was to obtain an oil import quota for this project? 


A I thought that was their only objective. 


Q Was an oil import quota a valuable asset to nares 


in or about November of 1962, Mr. Fischbeck? 

A It was. 

Q And a $50,000 -- excuse me, a 50,000 barrel a 
day oil import quota was something that anybody in the oil 
industry would be drooling over, Laws that true? 

A Everybody was trying to get them. 

Q And if you could get one, that was going to be 
worth what, Mr. Fischbeck, at that time? 

A Assuming all marketing considerations were the 
same it would be worth about $1 a barrel. 


Q Well, you had 50,000 barrels a day, that would he 
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i 


2 wroth $50,000 a day to the man with the company who held that 
3 quota, is that right? 

4 A If he could import all of the products into the |- 
5 United States and receive the same prices that he would have *: 
6 had had it been produced next door. 

7 Q Other things being equal, that quota would have 

8 been worth something on the order of $18,000,000 a year, 

9 is that right? 

10 A You multiply 365 by some number, and probably 

ll around 18,000,000. 

2 Q That was one of the reasons why you were meetin 


with these people, was it not, sir, because you knew there 
were going to be tremendous equity benefits to this project 
if they got that oil import quota? 
16 A I assume that is the reason I was assigned to 
meet with them. 
16 Q Didn't you think, Mr. Fischbeck, that if they 

managed to get this oil import quota by building a project 


in Puerto Rico, and if Phillips helped them, that Phillips 


would share in these benefits? 
A I don't know to what extent Phillips woul chave 
shared in the benefits, if they had the oil import alloca- 


tion. I don't know what they proposed to finance, what the 
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proposed to do. 
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Q Didn't you understand that Phillips was in 
way going to share in the dollar value or the benefits 
were going to flow from this quota and that is why you 
meeting with these people? 

A I had no direct numbers, and I did not know 
to what extent. Let's say in some manner PHillips may have 
profited, to some degree. 

Q You understood that at the time? 

A At the time of this letter? 

Q Or in your meetings in January, 1963. 

A Yes, sir. 

Q You didn't think that Phillips was doing this fo 
love, did you? 

A I kind of wondered at the time. 

Q You knew, Mr. Fischbeck, didn't you, when you 
had your meetings with Mr. Shippee, with Mr. Young and Mr. 
Willey , that Mr. Anderson was interested in this project, 
didn't you? 

A I did not. 

Q Are you sure of that, sir? 

A I'm positive. 

Q When for the first time did you learn this, or 


if you ever learned it? 


) A Well, I think, if I recall correctly, about the 


4kit. 12 Fischbeck-cross 
first time I knew Mr. Anderson was associated with this 
project was along about the time I was talking With my 
counsel, before we gave my deposition. 

Q That would be 1972 or thereabouts? 

A Thereabouts, yes. 


Q Now, Mr. Fischbeck, I show you what's been 


r 


cf 


marked as Plaintiff's Exhibit 97 for identification, dated 


March ll, 1963, and makes reference to you, sir. Have you 
ever seen that document before? 

Didn't you receive a copy of that document back, 
with handwritten notations that appear on it? 

A Well, apparently I have seen this document 
before, because this is my writing right here, 3/1ll. Let m 
read this. 

MR. MARKS: Yes, sir. I will offer this 
document in evidence. 

THE COURT: No objection? 

MR. JEMISON: No objection. 

THE COURT: Received in evidence. 

THE WITNESS: I simply don't recall <-- 

(Plaintiff's Exhibit 97 was received in 

evidence.) 
(Mr. Marks read from Plaintiff's Exhibit 97 in 


evidence, to the jury.) 
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Now, didn't you -- 
THE COURT: Who was “John"? 


Q Who was John, sir? 


A. John Harris, who was in charge of our -- well, | 


he worked with crude oil transportation in Phillips. 

Q Now, in fact, Mr. Fischbeck, didn't Mr. Shippee 
advise you specifically that Mr. Anderson was working with 
him? 

A I don't recall Mr. Shippee talking about Mr. 
Anderson. He might have. 

Q I show you what's been marked and received in 
evidence as Plaintiff's 101. Is that a copy of a letter 
thac Mr. Shippee sent to you and you received on or about 
April 4, 1963? 

Did you receive that, sir? 

A I received this letter at some time. At this 
time I was not in the New York office. At some time later 
I may have seen this letter. But I don't see where- I have 
acknowledged receiving it. 

Q Is it your testimony, sir, -- is that your 
handwriting? 

A That is not my handwriting. 

Q Is that your date stamp? 


A That is not my date stamp. 
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Q Is it your testimony that you did not receive 
this, sir? Weren't you responding to this letter when you 
wrote back to Mr. Shippee at the end of this month, April, |. 
1963; weren't you responding to this letter? 

A Restate your question, sir. 

Q You say you never saw this letter, is that 
correct? 

A I said those were not my stamps. 


Q Did you ever see this letter? 


A Let me read it again. I have seen it some time 


or other. 


Q ° Wasn't that letter in front of you when you mad 
your response to Mr.Shippee at the end of that month? 
A necessarily. 
MR. JEMISON: Has this exhibit been offered —': 
and received in evidence? 
MR. MARKS: Yes. 
COURT: 101. 
CLERK: Yes, on the 6th of January. 
(Mr. Marks read from Exhibit P-101 in evidence, 
to the jury.) 
Q Now, Mr. Fischbeck, you knew of Mr. Anderson's 
relationship with Phillips Petroleum Company, did you not? 


A I did not. 
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Q Well, didn’t you know that Mr. Anderson had a 
retainer to bring international projects to Phillips' atten 
tion at this time? 

A I did not. 

Q Weren't you the manager of the international 
development group? 

A I was. 

Q How about Mr. Chapman, didyou know that Mr. 
Chapman was associated with Mr. Shippee in this? 

A His name was mentioned. 


Q I believe you have testified previously that you 


were shown a copy of Plaintiff's Exhibit 214, which is this 


blue brochure of Prudential's, is that correct? 

A I don't know about the blue one. I saw some of 
the data. 

Q Why don't you just review it and satisfy your- 
self whether you have seen this before. 

THE COURT: I think he has testified he's seen 
it before and I won't have the trial delayed. I want to tel 
all attorneys in this room this case has to be finished. We | 
are all losing patience, including our hard working jurors 
here. 

Let's get on with it. Frame another question. 


The man has already testified earlier today that 
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he had seen this book. 

Q Wasn't this the booklet that Mr. Shippee and Mr. 
Young showed you in your conversations with them? 

A I don't know-what this book has in it. Primari 
my considerations were the schematic flow diagrams and the 
UOP data. 

Q Didn't you read the material that they furnishe 
you? 

A I doubt that I read all of the material. 
Certainly I doubt it. I may have. But it didn't concern me 
because I was assigned to work with the design, construc 
tion and operations; not -- 

Q There is material in this document, sir, 
relating to each of those subjects. Did you read that? 

A If it related to those subjects, I read it. 

Q Now, with regard to the management of this 
company, wasn't there a list of officers and directors? 

A There was this page in it. That I can say, 
for sure. 

Q You knew, did you not, that Mr. Thomas Young was 


going to be the president and chief operating officer? 


A If it’s on here, that's when I learned it, and 


that is the first one. The answer is yes. 


Q And did you know that Mr. John W. Little, who 
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was the vice president of marketing of Prudential, was goin 
to be the vice president of marketing for the new project? 

A Not specifically. 

Q Isn't that on the same page? 

A It's down there, but I didn't specifically 
remember that. 

Q Didn't you know that Mr.Frank Larson, who was a 
director of Prudential Oil was going to be the vice presi- 
dent in charge do finance for the new project? 

A It had no connotation to me whatsoever. I knew 


this (indicating). 


Q You knew that you were going to be the vice 


president of operations? 

A I knew this is what they showed me. 

Q And that listed you as vice president of 
market development and you changed it? 

A I'm not a marketing man. 

Q You changed it to "operations"? 

A I didn't change it. 

Q You told them they should change it to 
“operations”? 

A I told them if there is any consideration 
there, I'm not a marketing man. 


Q You're an operations man? 
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A I work with design, construction and operations 

Q Operations involves output from the plant, 
doesn't it? 

& Refinery. 

Q Yes, that is ae petrochemicals that would |be 
produced would be in the operations? 

A They're vague, my friend. If any petrochemical 
would be there, in connection with the refinery, it would 
have been. 

Q How about the board of directors of the 
company, Mr. Fischbeck? Didn't you know that Mr. Nathan 
Shippee was going to be the chairman of the project? 


A I doubt that I even reviewed this. It had 


no significance to me. The thing that had significance to 


me was my name was on there. 

Q Did it have any significance to you, sir, that 
Mr. Young, Mr. Willey, Mr. Neikirk, Mr. Little and ee 
Shippee, all from Prudential, were going to control the 
board of directors of this company in the proposed document 
that you looked at? 

A It had no significance to me. This is a 
company that was proposed to be formed. It did not exist. 
As far as I was concerned, I could resign any day. 


Q Did you? 
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No. 


Did you ever tell them to take your name out? 


payroll. 
Q Did you ever tell them to take your name out? 
A I told them to take my name out of there; 
didn't believe that, but he said, he explained that "This i 
merely to go into an application. We have to fill all of 


these blanks out," and I told him, “If this will help you 


They never paid me anything, I never was on : 


get an application, we will leave it in." 

Q Now, in addition to the material that I have 
shown you, you also looked at the financial plan, did you 
not, sir, the money that it was going to cost to build a 

A Mr. Marks, I have a comment I'd like to make in 
relation to my name being on that page. 


Q I will come back to that. 


THE COURT: Please, gentlemen, don't argue. 
Just answer the question. 

Q You saw the financing plan, sir? 

A Yes, but I did not study it. 

Q Sir, the financing plan showed that the manage-| 
ment group, that is, Mr. Shippee, Mr. Willey, Mr. Young, | 


the Prudential group, they were going to receive 


4,000,000 shares out of the 15,000,000 shares that were 
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were going to be issued on the project, isn't that right? 

A When and if they got an import allocation. 

Q You understood that. 

A I don’t remember the exact number. 

Q You understood, sir, didn't you, that Prudential 
was going to receive about 27-1/2 percent of this project 
for their work; isn't that what that indicated to you? 

A It may indicate, but it had no connotation, 
because this was a non-existing company, no oil import 
allocation. This was perhaps -- 

Q It was a plan, is that right, and if the plan 
worked Prudential was going to get 27-1/2 percent of the 
stock of the company, isn't that right? 

A I do not recall 

Q Doesn't this refresh your recollection, this 


page on the financial plan, what Prudential was going to 


A It does not. 


receive? 
| 
| 


Q You didn't think that Prudential was doing this 
for love, did you? 

A I wondered. F 

Q You knew that Mr. Leaned's letter was in the 
brochure, did you not? 


A I don't recall that it was specifically. 


US. COURTHOUSE 
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Q Didn't you know that there were references to 

Phillips throughout this brochure? Didn't you know that? 
A PRobably. 


Q That Phillips was going to be an important part 


of the presentation? | 
| 


A This was merely a brochure for presentation to 
the Oil Import Board. 

Q That was it, nothing more? 

rN As far as I was concerned, nothing more. 

Q Wasn't it a matter of concern to you, sir, 
that Phillips name was going to be associated with this 
project in the presentation to the Oil Import Board? 

A That was really not my concern. That was the 
concern of my management. 

Q Did you also understand that this brochure was 
going to be shown to the Puerto Rican government? 

A You must recall I was assigned to work in the 
design, construction and operations. It was not some of the 
things you infer. 

Q Now, did you understand that this was going to 
be presented to the Puerto Rican government? 

A Well, I thought that the thing, if they ever got 
it, excuse me, if they ever got it together would be 


presented to the Oil Import Board allocation. 
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Q You knew from Mr. Shippee's letter that I showe 
just a moment ago that he had been ta seebietieaites wit 
Diaz-Hernandez. Did you know who he was? 
A No, I did not 
Q In your discussions with the Prudential group, 
did they say to you that they wanted a flexible core plant 
for this project that would increase its chemical productio 
over a period of time? 
A Would you please define a core plant? 


Did they describe to you a concept of a core 


What is a core plant? 
Did that term come up? 


Please define for me wnat you mean by a core 


Was the term "core plant" used in your discus- 


sions? 


the term until some time later, but undoubtedly it was used, 


but I'd like -- you must define what do you mean by a cores 


A It was used, and I have completely overlcokec ia 
: a 


plant? - 
THE COURT: Are you telling us that.when this 
was used that you didn't know what it meant? 


THE WITNESS: I thought it meant a refinery, and 
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a platformer. 

THE COURT: Did you ever tell anybody that you 
were in doubt as to its meaning? 

THE WITNESS: The project itself we discussed 
had to do, your Honor, with a refinery, a topping plant, an 
a platformer. 

THE COURT: All right, 


Q When did you first hear the word "core" used 


in connection with this project, sir? 


A Well, apparently from the first time that I was 
associated with it, but I didn't recall it, and I was, late 
on ~~ : 

Q Do you remember testifying in this case in 1972, 
sir, at page 123, line 11, and being asked this question, 
and giving this answer, 11: 

"oO And the refinery 7 culeesiaa to as core? 

"A It may have been but it seems to me like the 
first knowledge I have of the word ‘core’ was a long time 
after that because the first time I had heard it I asked 
the person “ -- you changed the answer to the person -- 
“'What are you talking about?' It may have been referred 
to, but I don't recall it. 

"Q Do you know who you first heard the word ‘core’ 


from?" 
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And your original answer, sir, was: 

"A I have no idea but years later," and then you 
changed that and you wrote, “I may have heard the term from |- 
Mr. Keeler in 1966." 

MR. JEMISON: Your Honor, I object. I don't 
see any inconsistency. I don't know the purpose of reading 
this. The witness was testifying -- 

THE COURT: I don't have to hear argument on 
it. He may be asked whether he gave those answers. 

Q Did the very first page of the brochure that Mr. 


Shippee showed you in 1962, on the very first page say, 


“Core Plant required"? Isn't that true? 


A It's true. 
Q And you testified under oath in 1972 that Mr. 


Keeler told you for the first time, you never even heard the 


3 


word until 1966, is that right? 

A I completely overlooked the word "core," I guess 
because I had heard of CORECO, the Commonwealth group, and I 
didn't pay any attention to the word "core." 

Q Did you ever return Prudential's materials to 
them? 

A I don't know in the final analysis that I had 


any Prudential material, but I will state this, that any 
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material that I had I sent with my letter to Mr. Conn. 
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I sent everything I had at that time. I'm not even sure 


that that contained Prudential's material. It may have. 


1 ars Fischbeck - cross 


a Q You testified that you met with Mr. Young ag 
‘ | 3 either February 20 or March 8th and he showed you an 
4 officer's list and you eer i 
5 A That is correct. 
6 Q | That he had told you he had gone to Bartlesville 
7 and discussed the matter with the highest officials in 
8 Bartlesville and they told him that it was okay to use 
3 your name and you went ahead, right? 
10 A He said he had visited with our officials in 
11 Bartlesville. 


And said that. it was okay for you to use your 


Q 


A Said it was okay. 


Q You testified in this case on March 23, 1972 


at page 48 starting at line 9, aend referring to your 
statement that you met with Mr. Young and had this con- 


or March 8th: 


versation on February 2( 
*Q At the meeting of January 3, 1963 did 


you know Mr. Young? 


21 is Not to my knowledge. 
"Q What is the date that you place as your 
first meeting with Mr. Young? 


"A The only day that I can factually place 


first meeting with Mr. Young to my knowledge is 
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March 8th. 


"9 This is reflected in the diary which 


you produced that is Exhibit 148? 
"A Correct." 
And at page 49, line 24: 
"Q I show you an entry in Mr. Young's diary 
for February 20, 1963 which is part o: Exhibit 152 
and ask you whether that refreshes your recollection 
that you met with Mr. Coan and Mr. Shippee’on that 
date? 
"A I don't recall the meeting. 
gl You don't recall the meeting referred 
to in that diary entry? 
"A It could have happened but I ¢gn‘t 
recall." 
Then at page 53 -- 
MR. JEMISON: Your Honor, I object to this and 
‘I fail to see what counsel is reading is possibly inconsist- 
ent with the witness' testimony. 
MR. MARKS: He said he couldn't remember these 
meetings, Judge. 
THE COURT: We will take a brief recess at this 
time. The jury is excused. 


(Jury left the courrroom.) 
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THE COURT: You may step out, Mr. Fischbeck. 


(Witness left the courtroom.) 


THE COURT: Gentlemen, I get the distinct 


impression that we are wasting time. Thd witness proved 
very little if anything in his direct examination and the 
cross-examination is proving that his mental powers are 
somewhat limited and that is about it. 

MR. MARKS: Your Honor, I think it goes further 
than that. 

THE COURT: Let's get to the gist of it. We 
have to move forward with this trial, we really have to. 

- All right, we’ will be in recess. 
(Recess.) 
THE COURT: You may resume, Mr. Marks. 


AUGUST DALE FISCHBECK, resumed. 


' CROSS EXAMINATION (Continued) 


BY MR. MARKS: 
Q At page 53 of your transcript, line 12: 
"0 Mr. Fischbeck, calling your attention 
to the mecting of March 8, 1963, can you tell us 
where the meeting took place? 
“A I cannot. 
“¢ Do you recall anything about the meeting 


other than Mr. Young was there? 
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Certainly. I recall that I objected. 

Page 79 of the transcript, sir, were you asked 
this question and did you make xii following answers: 

a © Do you recall the next time you met with 

Mr. Shippee or any member of his group after the 
meeting of March 8 about which you already testified? 

"A I do not." 

I will skip the next question. 

3 Can you tell us us what happened at that 

meeting to the best of your recollection?" 

MR. JEMISON: I object to the skipping of the 
question. He ought to have it in continuity so that the 
witness -- 

¢ THE COURT: I will have him read the intervening 
question. 
Q g Do you recall whether you had any meeting 
with them after the one of March 8th? 
"A I am not sure. As I said previously I 


met with these gentlemen two or three times during 


this period at least and I don't recall the specific 


dates of those meetings. Some are reported 
probably. 
"Q Can you tell us what happened at that 


meeting to the best of your recollection? 
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"A Specifically I do not." 
Was that your testimony, sir? 

A . As far as I recall. 

Q Now, you testified here that you vigorously 
objected to your name being used? 

A I objected to my name being used. It came as 
a complete surprise to me. 

Q You testified that Mr. Young lied to you, said 


that he had been out to Bartlesville and that top management 


hau approved it? That is what you testified here on 


Friday, isn't it? 
MR. JEMISON: I object to it. There is no 
reference -- 
THE COURT: I will sustain <.. objection. 
Q Did you testify that Mr. Young told you that 
he had been out to Bartlesville and got the okay? 
A I did. 
Q Was that true? 
. A As far as I know. 
ig Q Sir, I refer you to page 79 of the transcript 
in this case before trial -- let me ask you, Mr. Fischbeck, 
it would have stuck in your mind if you objected to your 


name being used and Mr. Young told you that he had got the 


okay? 
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"A At one of the meetings, I don't know which 


one, but at one of the meetings they had prepared a 


type, shall I call it brochure or presentation to 
the Government in order to obtain an import 
' 
allocation. I remember criticizing the report a 
little bit because it seemed to drag, not dressed 
up and I didn't think it was in shapre to present 
to a governmental body. 
"At that time they were talking about 

making fancy petrochemicals, at least inducing other 
people to make fancy petrcchemicals and I suggested 
to them why don't you put some pretty pictures of 
nylon or something in here which would show what 
you are talking about if that is what you are now 
talking about. I think it was at this same meet~- 
ing, I am not sre, but I think it was at this same 
meeting they showed me where they listed my name as 
a member of i non-existent company. I character- 
ized that, I thought it was rather a little comical 
and I characterized this as a bunch of horse manure 
and told them I didn‘t even fit in that category 
that: they had there but if it served their purpose 
in any way to write in exactly what I had done which 


was as I recall 30 years of experience in manufactur- 


1 
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in and sales of petroleum products and maybe one 
other category. That was about the extent of it. 
I don't know whether it sin the eighth meeting or 
some other meeting.” 

You never testified previously, sir, did you, 
that you objected to it or Mr. Young lied to you or anything 
like that, did you, until Friday; isn't that right? 

THE COURT: I don't know that he testified 


on Friday that Mr. Young lied to him. 


Q You didn't testify Friday to anything about 


Mr. Young going to Bartlesville or anything about your 
objecting to your name in the report, isn't that true? 

A As far as I know. I testified to the fact 
that I objected to my name. I did not testify previously 
that I know about him going to Bartlesville. 

Q I just read your testimony. Is it still your 
testimony that you ever testified that you told anyone 
‘you objected? 

MR. JEMISON: I object to that question. 
THE COURT: Overruled. 
Q You did tell them that if it would serve your 


purpose in any way they could use it? 


A After they explained what they wanted to us? it 


eewernRre s&s G&G 


Fischbeck - cross 1425 


Q Anybody at Phillips ever tell you that you 
should not appear in their application? 

A They did not. 

2 Did anybody from the Prudential group ever 
refuse to negotiate a contract with Phillips to your knowl- 
edge? 

A The subject of negotiating contracts I don't 
recall coming up in our discussions. 

Q Did they ever tell you they weren't interested 
in negotiating? 

A Interested or non-interested? 

Q Did you report to any of your superiors at any 
time that they were not interested in talking about a 
contract? 

A I don't think the subject of negotiating a 
contract came up in our discussions with the Shippee group 
either for or against. 

Q Didn't Phillips work with Prudential in 
studying different types of oil samples for the fuel and 
chemicals that could be produced? Didn't you do that 
with them? 

A Mr. Shippee requested of Mr. Page a type of 
crude oil which I shall say is a synthetic crude oil, crude 


oil made up of various fractions that might fit in with 


rs 
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some of the interest of other people that he was talking 


with. Mr. Page endeavored to obtain to the best of my 


knowledge such a sample of crude oil. 


Q Didn't Phillips begin to do some studies with 
regard to the oil samples? 

A I don't know of any studies. 

Q You testified did you not, sir, that Phillips 
didn't do anything to assist in regard to this project? 

A Say that over again, sir. 

Q I show you what has been received in evidence 
as Plaintiff's Exhibit 91, which is a letter addressed to 
Mr. Jackson, you. assistant, of February 9, 1963 with some 
attachments and ask you whether that dessn't refresh your 
recollection that Phillips did studies of crude cil samples 
in connection with working with Prudential jointly on this 
project? 

A Yes, this is a letter to me from Mr. Jackson. 
‘We spent some time over this letter trying to figure out 
what they were talking about. It was in this letter at 
this time that I learned that Monsanto was involved. We 
discussed it in the office. 

Q Weren't there charts attached prepared by 
Phillips? 


A I don't know who prepared that. 
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Q They were attached to the letter you got from 
your assistant, Mr. Jackson? 

A Well, they might have beer. This is a UOP 
schematic. 

Q What about the ‘first sheet? 

A The first sheet, I don't know whether it is UOP 
or Phillips, I really don't. It is about crude. 

Q Wasn't Mr. Smith engaged in looking for poor 
sources of oil that might work in this refinery project? 

A Not particularly so. He may requested 
some crude samples but I don't really know the extent of 
Mr. Smith's work. He worked for Mr. Page. 

Q Didn't Mr. Shippee tell you that he wanted to 
set up a core pJant that would anticipate the growth of a 
chemical industry in Puerto Rico? 

A I think in general that was his purpose. 

Q Didn't he describe ro you a concept by which the 
‘ye finery would be flexible in that it would increase its 
stream of petrochemicals as time went by? 

A Mr. Shippee talkcd about a flexible refirery 
but the refinery Mr. Shippee was talking about was not a 
flexible ref’«aery. 

Q Didn't he indicate to you that he wanted to 


set up a refinery that chemical users would be attracted 
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to the core plant because there was low cost raw materials 
being produced, that the core plant would begin to increase 
its output of petrochemicals, wasn't that the idea? 

A The core plant would begin to increase its 
output of petrochemicals? 

Q And less petroleum products? 

A The core plant per se did not produce petro- 
chemicals. 

Q Didn't the core plant produce certain types of 
petroleum by-products? 

A The core plant as I defined it is a refinery 
plus a platforming. The platforming affluents can be 
used, that is they can be use benzene, ttoluene and 
zylene. 

Q The, are pe*rcchemicals? 

A They are petrochemicals once they are separated 
and purified, not before. Prior to this «ime, part of the 
affluents from the stream in the piatforming, they are 
not separzte chemicals. 

Q Wasn't the idea to maximize the flow of these 
petrochemicals that you just identified as. users of these 
chemicals were then induced to come down to Puerto Rico 
because there would be low cost raw materials for their 


plants? Isn't that Mr. Shippee's conceyt? 


A Mr. Shippee talked about that but his reasoning 
en this was failacious. 
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Q I didn't ask you about his reasoning. I asked 
whether he described the concept to you. 

A He talked a lot about such things. 

Q Did he also tell you that there was no need to 
get a commitment from a chemical user before the main 

plant was built? 

A There was no need to get a commitment -- 

Q A prior commitment from a chemical company to 
buy the output before building the plant? 

A He had no way of obtaining a prior commitment. 

Q He told you that? 

A He didn't tell me that, but there was no way he 
could obtain a prior commitment. 

Q Wasn't, in fact, that Mr. Coan and Mr. Brown's 
whole idea, that they would go about and try and get the 
prior commitment before they did anything down there, they 
wouldn't even present this to the Department of the Interio 


unless they had a contract from a chemical user? 


Mr. Shippee recited the failures of the other 


In regard to what I just asked you about? 
In regard to their inability to have someone 
come down ind depend on them as a scle source of supply, 


chemical companies simply do not do that. 
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Q In fact, didn't Mr. Shippee ask you to work 
on marketing projections? 

A Oh, yes, he asked a lot of things. 

Q Well, didn't he talk to you about market 
projections being essential for the study? 

A He talked about marketing projections, but 
my assignment had to do with design, construction and opera 
tions. 

Q But you had a staff of people, including people 
that did marketing studies, did you not? 

My staff of people did not do marketing studies 


Did you work with Bartlesville on any project, 


Not on marketing studies. 


On all these joint ventures that you have testi 


fied about, weren't marketing studies prepared for your 


use by Phillips? 
A We knew what the markets were of those things. 
I knew what they were at the time. I didn't know what these 
were. 
You'd have to study that? 
Yes, but I don't do. that work 
Who does that work, sir? 


There is a group of engineers in Bartlesville 
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that make economic appraisals of potential projects. 

Q Didn't Mr. Shippee send you this letter which 
has been received in evidence as Plaintiff's Exhibit 98 on |. 
March 19, 1963? 


A Yes, Mr. Shippee wrote that letter. He wrote 


it to me. And I sent it to Mr. Page. Mr. Page is in mar- 


keting. Ask for Mr. Page's comments. You read the comments, 
| 
I can't. 
MR. MARKS: No, I can't. Mr. MacCrate has the 
original. Perhaps you can take it out. 
Q Can you make out Mr. Page's comment? It is a 
reference to Mr. MacCormack, I believe. 
A I cannot make out what this is. This is C.M. 
MacCormack. That is S and T, supply and transportation. 
Q What is the next word, is that “reports 
Phillips"? 
A Can you see it? I can't. 
Q That's what it appears to me to be, “reports 


Phillips." 


I couldn't say,because I don't really see that 


Then it says “FOB Mayaguez"? 
It could. 


And then there's a reference to 80 percent. 
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2 A 80 percent what? | 
3 Q Do you have a recollection of talking to Mr. Page 
4 about the marketing aspects? ; ee 
5 A I do not. Not on that specific item. I 
6 would like -- this letter, I did not see, right here. 
7 q Q Which one? 
8 A Excuse me. This letter that Mr. Shippee wrote 
9 me on March the 19th -- yes, I say it on March the 20th. 
10 There is a different letter. 
u Q That is just a duplicate copy that your ccunsel 


has produced. Doesn't that letter talk about Mr. Young 


meeting with you to complete the merketing projection? 
M4 A Oh, sure. 


Q What was that in reference to? 


A I have no idea. Mr. Shippee was doing his 
best to induce usto make a market study that I had no inten 
tien of making. 
Q But you never told him that, did you? 
A Oh, yes. 
Q When did you tell him that? 
A A ee ue times. I do not make marketing 


projections. 


Q I mean Phillips. Did you tell him that Phillips 


wasn't going to make the marketing studies when he asked yo 
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for the marketing studies, or did you just say that is 
not my department, but I'll see? 

A Mr. Page was with me. Mr. Page would have 
handled anything on marketing studies. 

Q Mr. Shippee sent you, did he not, a chare or an | 
outline which showed a core plant, fifty-two percent 
production of feedstock for chemicals, didn't he attach 


that? 


Q And he asked you to work up some maturials on 
that, did he not? 
A Mr. Shigppee was my superior. 


Q I didn't ask you whether he was your supericr. 


— 


I asked you whether he requested that you work up weantals 
for inclusion in the brochure on marketing. | 
A Mr. Shippee requested we make market studies. | 
Q In fact, wasn't there a discussion that this 
Plant was going to be lscated in Mayaguez by Mr. Young who 
had been down there and taken a tour of the island? 
A There could have been. I don't recall the site 
location. | 
Q I show you a copy of what's been marked 130 
for identification and ask you whether you received a copy 


of Mr. Smith's letter to Mr. McCormack which analyzed some 


BY 
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economics of the refinery based on prices at Mayagues, Puer 


A Yes, I saw this. a 


MR. MARKS: I will offer this, your Honor. 


MR. JEMISON: No objection. 


THE COURT: It may be received in evidence. 


(Exhibit D-130 was received in evidence.) 


Q Now, in fact, Mr. Fischbeck, in Phillips' 


January 1964 brochure, they stated that the plant was going 


to be located in Mayaquez, isn't that right? 


I object. There is 


MR. JEMISON: Your Honor, 


no showing that this witness was ever shown the document. 


THE COURT: Well, it certainly doesn't relate 


to his direct examination. 1 will sustain theobjection. 


Now, in fact, Mr. Fischbeck, didn't Prudential 


Q 


3 


tell you that in order to obtain the import quota that they 


were going to have to develop a plan to show a large percen- 


tage of the output from the core plat being petrochemicals? 


A The aaswer to your question is no. Mr. Shippee 


stressed making products from which petrochemicals could be 


made. 


Q And he wanted to maximize those types of product 


from the core plant, isn't that vcight? 
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° Q I'm asking what your conversations were with 
3 Mr. Shippee. 
4 Restate your question. ia 
3 Q In your conversation with Mr. Shippee, didn't h 
6 tell you that the idea of the core plant was to increase these 
7 possible feedstreams for petrochemicals, and that that was | 
, necessary to get the import quota? 
bs A Mr. Shippee wanted to show, and he so stated | 
10 wanted to show all the material going to a mythical petro~ | 
il chemical complex possible./ | 
* Q He told you he wanted to send it to a mythical | 
8 complex? 
" A Well, that's what it was. 
1 Q Did he tell you that? 
16 A He said a complex that would extract petro- 
| 7 | chemicals. 
7 18 Q Did you discuss with Mr. Shippee and Mr. Young | 
the manner in which you could maximize petrochemicals? | 
A Truly, I do not recall maximizing petrochemicals 
21 in any of my discussions with them in that connection. 
* Q Didn't Mr. Shippee and Mr. Young meet with you 
- 2 and didn't they suggest beet if you used partially refined 
a oil products instead of crude to charge the core plant that 
ys) 


you would increase the petrochemical flow? 


jklt 8 Fischbeck-cross 

A They repeated some of the same things that Mr. 
Brown had previously talked about, as using naphtha. 

Q They did that? 

aA Oh, sure, we talked about using naphtha. 
Everybody knew abour using naphtha. 

Q And in iact, that is what Phillips ultimately 
did in the plant, isn't that right? 

A Sure, we charge naptha to our plants in our 
own company. 

Q But in Puerto Rico? 

A Puerto Rico -- it is my understan ding that we qo 
use naphtha today. 

Q Did you disciss that with Mr. Shippee and Mr. 
Young, way back in February 1963? 

A Yes, I did. 

Q All right. 

A So did the Srown proposal. 

Q In your memorandum to Mr. Conn, which you 
previously testified about, you tald him, did you not, sir, 


that any consideration of setting up a petrochemical 


production in Puerto Rico by Phillips would just be 


competing with another operation that Phillips had? 
A I did. 


Q You never told Mr. Shippee that, jid you, or 
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Mr. Young or Mr. Willey? 

A I am sure that we discussed it to a certain 
extent because Mr. Young worked nearby some of our petro- 
chemical operations in Houston and Mr. Young was familiar 
with our operations. 

Q You mean you told them you didn't think that 
Phillips should go into this project, because it would 
compete with other enterprises that Phillips was in, is that 
your testimony, you told Mr. Shippee and Mr. Young that? 


A I'm sure we discussed the possibilities of 


competing with ourselves. 

Q That's why you worked with them from November 
until April, is that right? 

A I worked with them from November until, well, 
whatever our first meeting date was until March the 27th, 
because I was assigned to. 

Q And then you wrote to them at the end of April? 

A Yes, when { returend. 

Q So you worked with them for a period of six 


months on this, didn't you? 


A Oh, no. Let's assume that nobody knows when 


the first meeting was. Let's assume it was December 15th. 
Prom December the 15th until March the 27th is the period 


that I met with them, in these considerations. 


10 
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Q Mr. Fischbeck, didn't you teli Mr. Shippee that 
you would help to arrange for Phillips to present the project 
by reproducing their brochure? ” 

rN As I recall I did say something about helping 
Mr. Shippee with his brochure and it was after, I think it 
was after wy final letter of April the 29th to Mr. Shippee. 
They needed some copies. I saw no reason noc =o make them 
for him; if they wanted to present it; it was merely a 


gratuitous thing. 


Q And this was done at Phillips? 
A It was done in our office there. 
Q Are you sure that vou delivered all those copie 


to Prudential? You didn't retain any? 


A I have no knowledge of the handling of these 
whatsoever. 

Q How many? Was it about fifty? 

A I don't know. 

Q Now, Mr. Shippee wrote to you about the marketin 


again, didn't he, in April, and he enclosed a copy of a 
letter that he had sent to Mr. Chapman, is that right? 

A That is correct. | 

Q Now, the letter to Mr. Chapman, which is in 
evidence, states that you preposed that Phillips,that is you, 


Dr. Fischbeck, proposed that Phillips take the Prudential 
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outline as a guide and bring it up to date with current 
prices and engineering costs of the plant and so forth, is 
that right? 

A That is not correct. 

Q That's what the letter states. 

A That's what the letter states. 

Q And Mr. Shizpee thanked you in his April 3rd 
letter in appreciation ~ your suggestion to re-work the 
project, is that correct? 

A That is not correct. 

Q Did he thank you in the letter for doing that? 

A He thanked me, but it is not correct. 

Q And he told you that he had sent letters to 
Mr. Chapman and to Mr. Diaz end to Mr. Anderson and to the 
financial advisers stating that you would do this, is that 
right? 

A He said that. 

Q Did you ever tell Mr. Shippee that you were not 
going to do these studies until your letter of April 29, 
1963? 

A I had consistently delayed doing anything on 
market studies as I have testified previously, I don't make 
market studies. 


Q You mean Mr. Shippee was writing to all these 


| 
: 
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people saying you were doing the marketing studies and 
there were no such thing, is that what your testimony is? 

A My testimony is that I did not initiate it and |~ 
I did not agree to make a marketing study. 

Q But you didn't respond to his letter of April‘ 
3rd, where he thanked you and said you were going to do 
the study. 

MR. JEMISON: Your Honor, the witness has 

testified that he was nor. even in the office at that time. 


MR. MARKS: ‘Ne are coming to that. 


testified to. 


Let's move along, please. 


THE COURT: The jury will know what he 


Q In fact, I have your diary here for 1963, sir, 


and you were in the office, and you had this letter, didn't 


3 


you, the April 3rd letter on your desk when you got there, 


and you were there on April 15th and l6th all day, weren't 


you? 


A That could have been. 


Q Here it is, does this help you refresh your 
recollection? 


A I was in the office on this day. 


Q All day on the 15th of April, ali day on the 16 


sepenwhuess 


of April. 
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Might have been all day the 15th and the 16th, 


Q Didn't it occur to you, sir, that you might cal . 
up Mr. Shippee and say, "What are you talking about in your | 
letter? What marketing study?" | 

You didn't do that, did you? 

A On what day now? 

Q fell, on April 15th or 16th? 

A It was during April the 16th that Mr. Page told 
me. and it is the previous exhibit that Mr. Keeler had so 
instructed Mr. Chapman that we were no longer working on | 
this project. 


* 


Q That's not what 1 asked you. I asked whether 


to do this. 


you called up Mr. Shippee and told him you werer.'t going | 


A I did not. I assumed he already knew it. I di 


Q You were also, by the way, you were also in the 
office late in March, were you ncc¢, after your meeting with 
Mr. Shippee, March 27th, you were there the 28th, the 29th, 
the 30th of March and you never told Mr. Shippee ther that 
you didn't know what marketing study he was talking about, 
aid you? , 


A I had submitted my letter to my management. 
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Did you tell Mr. Shippee you were going to do 


A I told him that before we left our meeting on 
the 27th that I intended to bring my management completely 
up to date on everything that transpired and I wanted a 
management decision, whether or not we proceed anymore. 

Q You say you didn't understand what Mr. Shippee' 
proposal was, is that correct? 

A What proposal do you have reference to? 

Q Concerning the Puerto Rican project. 

A Mr. Shippee's proposal concerning the Puerto 
Rico project as I understood it had to do-with building a 
simplified crude distillation unit and a platformer. 

Q Did you have any lengthy conversations with 
Mr. Shippee and Mr. Young? 

A Very little on this sort of thing because Mr. 
Shippee was not versed in refinery and petrochemical 
language. 


Q Does your diary help to refresh your: recollec- 


tion about your meeting of March 27th with Mr. Shippee and 


Mr. Young that lasted for four and « half hours? 
A We stayed at’ the hotel until the man wanted his 
money, excuse me, I mean at the Talisman, until the man 


wanted hiz money. 
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THE COURT: By the man, you mean the waiter? 
THE WITNESS: The waiter, excuse me. 
It wasn't just you, it was Mr. Smith? 
Mr. Smith, Mr. Page, myself. 
Mr . Young? 


Mr. Young. 


Q Mr. Shippee? 
A 


Mr. Shippee, Mr. Ter Porten. 

Q You spent four and a half hours reviewing this 
project, didn‘t you? 

A No. We were exchanging pleasantries. We were 
having a meal. We visited Mr. Ter Porten. The project was 
mentioned. You can bet your bottom buck it was. 

Q That resulted in Mr. Shippee's Leteae of March 
29th to Mr. Chapman, where he said that you proposed that 
you were going to do the marketing study, isn't that right? 

A - I don't know what caused Mr.Shinpee to do that. 
It brought forth my letter to my management saying, "Where 
do we go from here?" That's what it brought forth for me. 

Q In fact, at this March 27th meeting, sir, 
didn't Mr. Shippee tell you and Mr. Page and Mr. Smith thet 
it was necessary to obtain the oil import quota for Phillips 
to play a much more active role and for Phillips to get it, 


that is get the quota, didn't he say that? 
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You have a double question there. Mr. Shippee 


Let me break it up. 
THE COURT: He started to answer. 
answer. Go ahead. We'll get along. 

A Mr. Shippee stressed and stressed that it was 
necessary for Phillips to play a more important role in 
obtaining this crude oil import allocation, but I do not 
recall ever Mr. Shippee nor any of his group, stating that 
it would be necessary for Phillips to obtain the import 
allocation. 

Q Sir, did you testify in 1972 in this case at 
page 92, line 7: 

"Q Do you recall anything else that was discussed 


at the lunch? 


3 


"A We discussed the generalities of the project. 


I endeavored to determine or ascertain rather, just what is 


the status. At this time, as I recall, Mr. Shippee insisted 


that in order to obtain a crude oil import allocation that 
it would be necessary for Phillips to take 4 more active par 
and get one which I thought was a switch over the original 
understanding.” 


Now, isn't that what you testified under oath? 
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If that's what it says, that’s what I testified. 
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THE COURT: The balance of the answer ought to 


MR. MARKS: The balance: 

“We generally visited. I: view of that, I 
thought the time had come for my management to dire any fur 
course of action that we had with Prudential, hence I 
wrote my letter the next day." 

Q Mr. Shippee did tell you, did he not, sir, that 
it was necessary for Phillips to get the oil import alloca- 
tion? 

I have no recollection cf that. 


Was your memory better in 1972 than it is 


Probably sc. 
Q You didn't mention that in your direct testimon 
about that meeting, did you, sir? 
A Sir? 
Q You didn't mention anything about Mr. Shippee 
talking to you about getting the quota in your direct 
testimony when your own counsel asked you about that meeting 


did you? 


A I tried to answer the questions as best I could. 


Q You wrote to Mr. Shippee on April 29th and you 


told him that you had not been able to get back to him any 


bs 


emeees kt 8 &b& Ft & 


jklt Fischbeck-cross 
sooner, is that right? 

A I was busy. I was gone two weeks. I was over 
in Europe for two weeks, and I came back to my office -- I 
returned to the States on the 26th. I don't know whether 
27th was Friday, Saturday or Sunday. I don't know. 


Q You had been in the office on April 15th and 


THE COURT: We have had all that, Mr. Marks. 


Let's move along. 


Q Weren't you playing both ends against the 


middle, Mr. Fischbeck? You were telling Mr. Shippee one 


thing and you were telling Mr. Conn ancther, isn't that 
what you were doing? 

A Absolutely not. 

Q I show you your diary entry, sir, for July 3rd 
of 1963, and ask you whether you had a conversation with 
Mr. Miller Conn on thet date in which you gave him your vi 
on “dirty pool;“ do you recall that, sir? . 

A Yes, sir. 

Q Will you tell us what that had reference to? 

A It had reference to me obtaining additional 
employees to agsist in our efforts. 

Q What does that have to do with dirty pool? 


d Well, I didn't get them. 
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Q Now, Mr. Conn went down to see Mr. Chapman in 
August, 1963; isn't that right? 
A I don't know. 


He was your superior, was he not? 


He was your superior, Mr. Conn? 


Q 
A Sir? 
Q 
& 


OH, yes, excuse me. He was my superior. I 
didn't hear you. Pardon me, sir. 

Q Now, Mr. Conn went down to see Mr. Chapman in 
August of 1963 to talk about a Puerto Rican petrochemical 
project, didn't he? 

, A Did he? I ask you. I don't know. 

Q Weren't you the man who was working on the 
project? 

A When I wrote my letter to Mr. Conn, and I wrote 
my letter to Mr. Shippee, I was no longer connected with the 
project. 

Q Didn't Mr. Conn return from a meeting with 
Mr. Chapman in Washington and bring with him a brochure that 
you recognized? 

A Not to my knowledge. 

Q Didn't he bring back Prudential's brochure? 

I don't know. Haven't any idea. 


MR. : Your Honor, at this time I am going 
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to offer Defendant's 136, wkich is a memorandum prepared 


by Phillips, I believe by Mr. Conn. 
THE COURT: Any objection? 
MR. JEMISON: Yes, your Honor. There's been no 
foundation for the admission of this exhibit. 
THE COURT: If it is in the pretrial order I am 
going to take it. Is it listed? 
MR. MARKS: Yes, it is a defendant's exhibit. 
THE COURT: I will take it. You don't want it 
renumbered, do you? 
MR. MARKS: No. 
JEMISON: Your Honor, we have no objection. 
COURT: All right. It is listed, is it not?| 
MR. MARKS: Yes, your Honor. 
(Exhibit D-136 was received in evidence.) 
THE COURT: It has nothing to do with this 


witness as far as I can see. 


MR. MARKS: I'm going to try to tie it in, your 


THE COURT: All right. 

(Mr. Marks started to read from Exhibit D-136 
in evidence to the jury.) 

MR. JEMISON: I regard this as highly improper 


cross examination. ‘he witness has said he knows nothing 
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about it. 
THE COURT: I think that's true. 
MR. MARKS: Your Honor, if you want -- 
THE COURT: It may be shown to this witness to 
refresh his recollection, but don't read it now, unless 
he says he has seen it before. 
Q I show you Defendant's Exhibit 136 and Exhibit 
7-40, which has previously been received in evidence, which 
is a memorandum of a meeting of Mr. Conn and Mr. Slack of 
the Phillips group with Mr. Oscar Chapman in Washington on 
August 7, 1963 and ask you in reading those two documents, 
whether that doesn't refresh your recollection that Mr. Con 
went down in August of 1963 to meet with Mr. Chapman ‘to 
discuss a Puerto Rican petrochemical project. 
A I have no knowledge of this specific meeting. 


I may have been in the States at that time and I may not. 


But I know nothing specifically of this, of these meetings. 


Q Well, didn't you -- 
THE COURT: <s Mr. Conn alive? 
MR. MARKS: Yes. 
THE COURT: All right Then let's finish 
up with this witness and if you want to know about this 
meeting, ask Mr. Conn. 


Q Well, in fact, Mr. Fischbeck, didn't you get 
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Telex from Mr. Conn marked "Urgent" on vigust 9, 1963, telling 
you that you should immediately go and brainstorm with Mr. 
Keeler about a Puerto Rican petrochemical complex? 

A I did. 

Q I show you Plaintiff's Exhibit 122 in evidence, 
and ask you if that isn't the Telex that you received from 
Mr. Conn on August 9th, just two days after his meeting 
with Mr. Chapman in Washington? 

A I received this telegram in Bartlesville. It 
was marked “Urgent.” 

Q That isn't an usual communication in Phillips, 
is it, that you get urgent telegrams, sir? 

A From Mr. Conn, yes. 

Q And did you go to see Mr. Keeler and brainstorm 
with him about the Puerto Rican petrochemical complex? 

A I have no recollection of meeting with 
Mr. Keeler on this subject right here. 

Q Didn't you meet with Mr. Conn? 


A He was here out in Barltesville. 


MR. MARKS: May I read this, your Honor? It 


is brief. 
THE COURT: All right. It was sent to this 
witness. It may be read. 


(Mr. Marks read from Plaintiff's Exhibit 122 
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in evidence to the jury.) 
Q Now, didn't you in fact have meetings with 
Mr. Waldby and with Mr. Conn in August of 1963 to discuss 
the very same petrochemical comples that you had been 
discussing in April up until -- from November to April with 
Mr. Shippee and his group? 


A I had a meeting with Mr. Conn and Mr. Waldy 


and Mr. Page along’ about -- I think in my diary there you 


will find it -- along about August the 19th, or thereabouts. 
Anyway, I reviewed for them, as I have testified, the 
considerations that came up during the time I worked with 


the Shippee group. 
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@ Didn't you know this was the exact same project 
that you were discussing with them in August of 1963, 
that you had been discussing with Mr. Shippee? 

A I only reviewed my portion of this. I also 
reviewed with them all other refinery considerations that 
we were pursuing throughout the world at that time. 

Q I show you a diary and ask you if that refreshes 
your recollection that you had a lengthy discussion of three 
hours on August 12, 1963 with Mr. Waldby, with Mr. Conn 
and Mr. Elliott about Puerto Rico? 

A This says 8.30 to 10, Mr. Waldby Puerto Rico. 

10 to 10.30, Mr. Holland on job write-ups -- that is to do 
with personnel matters. 
10.30 to 12 Mr. Conn, “r. Elliott, Mr. Waldby 


about refinery, Puerto Rico. 


Q Mr. Fischbeck, at that meeting didn't you discuss 


the proposed petrochemical project in Puerto Rico? 

A The proposed petrochemical project? 

Q Yes. Did you discuss a proposed petrrochemical 
project in Puerto Rico? 

A We discussed the refinery and what had been 
characterized as Mr. Shippee's core project which was a 
simplified crude oil refinery and a platformer and a 


Shippee's ideas about other things. 
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Q Did:Mr. Conn and Mr. Waldby tell you why they 
were interested in your reviewing *his material with 
them? 
A They did not. 


Q Didn't you understand they were interested in 


the same project? 
A I did not. 
Q Page 116 of your transcript, you were asked by 
Mr. Farrell about this meeting at line 9: 
*9 Did you discuss at this meeting on 
August 12 a proposed petrochemical complex? 
"A Not to my knowledge.” 
. Was that your testimony, sir? 
Petrochemical. 
MR. JEMISON: This is perfectly consistent ~~ 
with what the witness just testif.ed. 
THE COURT: Objection overruled. 
Q Didn't Mr. Conn bring back something from 
Washington that looked awfully familiar to you, sir? 
A If he did I never saw it. 
Q - Didn't Mr. Conn come back from Washington with 
Prudential's brochure which you had examined yourself in 
1963, earlier that year? 


A have no knowledge of what Mr. Conn may have 
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brought back with him from Washington. No knowledge 
whatever. 
Q Who would have that knowledge? 
A Mr. Conn. 
Q How about Mr. Waldby, wasn't he assigned after 
August to take over this project? 
THE COURT: Let's not argue with the witness 
who has knowledge of something. 
MR. MARKS: I have no further questions. 
THE COURT:: Any redirect examination? 
MR. JEMISON: Yes, sir, just one or two questions 
your Honor. 
REDIRECT EXAMINATION 


BY MR. JEMISON: 


Q Mr. Fischbeck, would you describe for the jury 


an event that occurred at the airport before you received 
a telegram entitled urgent? 

A . Mr. Conn and I did not work together well. 
Our viewpoints were quite different. 

At the airport prior to my going to Bartlesville 
on this particular incident he called me at the airport and 
he was wanting me to do a larfe number of things which I 
didn't really have time to do down there. And about that 


time the plane was about ready to leave and I said to Mr. 
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Conn, "I can't talk on this phone any longer becaure if 


I do I will miss the plane." 
He said to miss the plane and wait and go later. 
I had no idea of missing the plane and I told him I talked 
long enough and didn‘t want to talk any further and good-bye. 
Mr. Conn is a very wonderful man, he works very 
well but we could never dovetail our actions. He was my 
superior, I did my work, he did his work and it was 
practically no communication between us at all. 
I regret to say that is true. 

Q Is that the reaso: that the telegram marked 
urgent had little meaning to you? 

A A telegram from Mr. Conn marked urgent had no 
meaning to me whatever, no particular significance. 

Q Mr. Fischbeck, you mentioned in response to 
counsel's question that Mr. Shippee's reasoning was 
fallacious. Could you describe what you meant by 
fallacious reasoning? 

A A well oriented and organized chemical company 
will not locate itself near an offshore refinery and be 
dependent upon one source of supply. They would be a 
captive customer unless that chemical company had some 
control over their source of supply that they would use. 


They would then be a captive customer and no one wants to 
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be a captive customer of any plant. 

Q Was it Mr. Shippee's concept that he could 
induce people aS become captive of this plant? 

A Mr. Shippee learned by this time from the Brown 


experience they could not induce chemical companies to come 


down and do that. He learned that. 


Q Did this come as a surprise to you or is this 


something new to you? 
A No, sir. I think it came as a surprise to 
Mr. Shippee that the Brown group found it but it was common 
in refineries, it is common in business -~ no one wants 
to be Auditiiindds on a single source of supply. 

THE COURT: I don't quite understand. 

Does the fact that you are located next to a 
refinery mean that you are dependent on only that refinery 
and can't bring in material from some other source if the 
refinery fails to perform? 

THE WITNESS: It is my understanding that at 
that time that would entail another import allocation, would 
it not? 

Q Mr. Fischbeck, when you talk about the fact 
they would not be a.captive of .a refinery, does it relate to 
the fact that you are off in Puerto Rico and away from other 


sources? 


Fischbeck - redirect 1457 


A It does because unless you had other sources in 
Puerto Rico you would be dependent on importation to keep 
your project operating. People don't want to be 
dependent. 

Q What do people demand who want to use the 
products of a refinery or build a plant? What do they 
demand? 

A Either have some control over the production of 
that project or have two sources of supply. Otherwise 
they are captive customers. 

MR. JEMISON: I have nothing further. 
MR. MARKS: Nothing else. 
THE COURT: You are excused. 
(Witness excused.) 
THE COURT: Call the next witness. 
MR. JEMISON: Mr. Richard Holland to the stand, 


your Honor. 


THOMAS R. HOLLAND, called as a witness 
by the defendant, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

BY MR. JEMISON: 


Q * Mr. Holland, are you part of the Phillips 
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organization? 

A I am. 

Q In 1963 were you working for Phillips Inter- 
national Department in New York? 

A Yes, sir. 

Q What were your responsibilities at that time? 

A I was administrative assistant in charge of all 
office affairs of the New York office of the International 
Department. 

Q During 1963 were you requested to make 
several copies of a report pertaining to a project in Puerto 
Rico? 

A I was. 

Q Will you describe this incident, stating where 
it took place and who was present and what was said by the 
people present? 

A It was Friday, in mid-afternoon. Mr. Fischback 
came to my office and asked if I would step into his office, 
which I did. 

Mr. Pischbeck introducsd me to Mr. Shippee. 
He asked me if I would make a number of copies of a brochure 
which I agreed to do, but I explained that I couldn't do it 
on that day because it was so late in the day. 


So we agreed to make them and deliver them back 
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Monday, the following Monday. 
Q What day was the reproduction to be done on? 
A The reproduction would be done June 22, 0963. 
Q What day was that? 
A Saturday. 
How many copies were made? 


I don't recall other than I know it was not more 


What type of copying process did you use? 


We had a Xerox. 


Q Do you have any other type of copier in your 
office? 

A No, sir. 

Q To the best of your recollection what was done 
with the copies and the original? 

A On the following Monday the copies were on my 
desk and, to the best of my recollection, went sent them 
by messenger to an office address which was given me by 
Mr. Shippee. 

Q As far as you know were any of those copies 
retained in your office? 

A No, sir. 

Q Mr. Holland, I hand you what has been marked as 


Plaintiff's Exhibit 114 and ask you if that document was 
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left with you for copying? 

A No, sir, I didn't copy this document. 

Q Did your office under your instructions do any 
retyping of the document which was left with you? 

A No, sir, no typing. 

Q Did you have facilities for retyping such a 
document? | é 

A We had several secretaries and stenographers 
available but that could have been done. However, wé 
didn't have time to do such a thing. 

Q Mr. Holland, I hand you what has been marked 
as Plaintiff's Exhibit 215 and ask you if the contents of 
that brochure were documents wich were copied by your 
office? 

AR These Xerox pages could have been copies made by 
my office. As a matter of dividers we only put black 
sheets in for dividers. 

Are there some pages which are not Xerox copies= 
Yes, sir, we didn't copy those. 
Are there some pages on different type of paper? 


Yes, sir, didn't copy those. This is not a 


You did not copy the entire -- 


Q 
A 
Q 
A 
copy that we made. 
Q 
A 


No, sir, not the entire. 
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Q The date on which this copying was done was 


what, sir? 


A June 22, 1963. 

MR. JEMISON: I have no further questions of 
this witness. 
CROSS EXAMINATION 
BY MR. MARKS: 

Q Mr. Holland, I show you what has been received 
in evidence as Plaintiff's Exhibit 219 and ask you if that 
is the document you copied? 

A Portions of it could well be. Not entirely. 

Q You have no question, do you, that the document 
that you copied was a brochure? 

A Yes, sir, it was a brochure. 

Q Prepared in connection with a Puerto Rican ~ 
petrochemical project? 

Yes, sir. 

Prepared by Prudential Oil Company? 
I don't know. 

Or Mr. Shippee? 

I don't know who prepared it. 

Mr. Shippee gave it to you? 

Mr. Fischbeck handed it to me. 


In Mr. Shippee's presence? 


Holland - cross 
Yes, sir. 
You reproduced 2: copies? 


No more than 24. I am vague on the exact 


You have no dovte that you reproduced it? 
Yes, sir. 
Did you retain any copies? 


No, ‘sir. 


How do you explain the fact that this document 


was in Phillips’ files? 

A I have no knowledge why it would be there. 

Q Do you have any explanation why this dcecument, 
which is a copy of Prudential's brochure, wasn't produced 
in this case or disclosed as being in Phillips' file until 
May 1973? 

MR. JEMISON: Objection. 
THE COURT: I will sustain the objection. 

Q Did you review Phillips" files about this 
litigation to see 42 you had any materials that bore on 
this litigation? 

Yes, sir. 
Did you turn over this document? 
Not to my knowledge. 


Where did this document come from, sir? 


Holland - cross 
I have no krowledge. 
When you reviewed Phillips' files did you see 
any copy of Prudential's brochures? 


No, sir. I didn't review all of Phillips‘ 


You didn't put this document in Phillips' files? 
No, sir. 
Q Did you understand starting in August 1963 
that Phillips was working on a brochure for the Puerto Rico 
petrochemical complex? 
A I probably did. I don't recall specifically. 
Q That was just two months after you had 
reproduced Mr. Shippee's 24 copies on the same project? 
A Ynillips worked in several locations. 
I wouldn't be aware of anything specifically in the head- 
quarters office. 
Q You knew, didn't you, that Phillips was working 
on a brochure? 
A I knew. 
MR. JEMISON: If counsel warts to show the 
witness the brochure -- 


THE COURT: Overruled. He is just asking about 


any brochure having to do with Puerto Rico. 
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ghe same project that you just reproduced 24 copies of 
for Mr. Shippee? 

A I don't know that it was 24 but I did reproduce 
some copies, yes. And I did know they were working on 
a brochure but not ir any specific time frame that you give 
me. 

Q You knew Phillips was working on a brochure on 
a Puerto Rico petrochemical project? 

B Some time or other I certainly did. 

Q Do you know they started working on this in 


August of 1963? 


A I couldn't say in August. 

Q Well, you know Mr. Roy Waldby, do you not? 
A Yes, sir. 

Q He was put in charge of the Phillips Puerto 


Rico venture? 


A Yes, sir. 

Q In August 1963 or thereabouts? 

A I don't know it was August but he was put in 
charge. 

Q And Mr. FPischbeck has testified that he had 


a conversation -- 


THE COURT: Never mind what Mr. Fischbeck 


testified, just cross-examine this witness. 
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Didn't you in fact work directly under Mr. 


Not at that time, no, sir. 
Didn't Mr. Waldby give you instru -.ions? 


No, sir. 


Q You worked as office manager? 
A 


Yes, sir. 
Q You were in charge of people who worked in the 
office? 
THE WITNESS: Administrative assistant which 
means assistant hen the manager of the division. 
: Q You say you didn't receive instructions from 
Mr, Waldby with regard to any brochure? 
A No, sir. 
MR. MARKS: At this time I would offer 
Defendant's Exhibit 159 which is a memo to T. R. Holland 
from R. M. Waldby dated November 26, 1963, a defendant's 
exhibit. 
MR. JEMISON: No objection. 
THE COURT: It is received. 
(Defendant's Exhibit 159 for identification 


was received in evidence.) 
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Q Directing your attention to the last paragraph 
on the second page of this -- first of all, did you receive 
a copy of Mr. Waldby's memorandum giving you instructions 
with regard to this project? 
MR. JEMISON: Your Honor, I will object to the 
characterization of the document. 


THE COURT: It is in evidence already and it is 


addressed to Mr. Holland, so the Court will assume he 


received it. 

Anyone who says he didn't receive it will have. 
to show evidence to that effect. 

So I will sustain the objection to the -question, 
not that there is anything wrong with the question. It is 
just a waste of time. 

Now, let's get on with this case. Ask him a 
question. 

Q Didn't Mr. Waldby give you instructions with 
regard to materials needed for the project brochure for the 
Puerto Rican project? 

A No, sir. 

Q Doesn't this document indicate to you that 
you were supposed to check up on Mr. Page sending crud 
samples with regard to the project prochure? 


A Your Honor, I would like to read the first 
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paragraph. Xt says, "Since I will be out of New York... 
and since Fred Jackson is gone, you shoulc know the follow- 
ing." 
That's the way I consider this. This is 

information you should know. 

Q Isn't it a fact, Mr. Holland, that you, your- 
self, dealt with Omega Management in connection with payments 
to them on this project? 


A Yes, sir. 


MR. MARKS: I have nothing further, your Honor. 


COURT: Anything else for this witness? 


JEMISON: No further questions, your Honor. 
COURT: All right. 
(Witness excused.) 
MacCRATE: Your Honor, our next witness is 
not in the building. 
THE COURT: Would you approach the bench, both 
counsel, please. 
(Discussion off the record at the side bar.) 
(Open court.) 
THE COURT: Members of the jury, we will break 
for lunch until 2.15. 
(Jury left the courtroom.) 


MARKS: Your Honor, our investigation has. 
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disclosed that Mr. Oscar Chapman, who we were formerly 
told was too ill to testify, is, in fact, practicing law 
in Washington and coming to his office on a regular basis 
with a regular sc!.*dule cf appointments. 
Under those circumstance,s particularly in light 
” of the fact that one of the witnesses listed on Mr. 


MacCrate's witness list is Mr. Friedman, Mr. Chapman's 


law partner, we would ask that Mr. Chapman be produced for 


testimony at this trial. 

THE COURT: As I understand it, Washington, ‘ 
D.C. is a hundred miles away, and I don't know how I could 
accomplish that purpose. 

MR. MARKS: There is no question that he is 
subject to the control of Phillips, your Honor. He was 
their counsel. He has been receiving payments for ten 
years, and Mr. Friedman, his partner, is going to testify. 

MR. MacCRATE: Your Honor, that is an entirely 
improper statement. Mr. Friedman is not Mr. Chapman's 
partner today. Mr. Chapman, so far as I know, has no 
continuing representation of Phillips. 

THE COURT: Do I understand correctly that 
Mr. Chapman submitted to written interrogatories but refused 
to be deposed on grounds of health? 


MR. MacCRATE: Yes, your Honor. He had open 


jks 

heart surgery and has been to Dr. DeBakey on several 
occasions, as I understand, and it was at that time that, 
by arrangement between counsel on both sides, advised as we 
were of Mr. Chapman's unavailability, that we worked out 
very extensive interrogatories and cross-interrogatories 
which were then propounded to Mr. Chapman. 

THE COURT: YOu see, it is unfortunate for someon 
to say that his health doesn't permit him to be deposed 
and then to be engaged in the practice of law. 

I have a criminal defendant is too ill to 


stand trial in a totally unrelated case and I find he is 
practicing law also. : 2 

MR. MaCCRATE: I have no knowledge, your Honor, 
of what Mr. Chapman is doing by way of practice today. 

THE COURT: I take it that counsel has just 
stated on the record, and I assume from some reliable 
basis, that he is actively engaged in the practice of law 
in Washington, and any person who can do that ought to be 
available for deposition. 

Fow important is it, really? 


MR. MARKS: I think Mr. Chapman's testimony is 


critically important. 


MR. JEMISON: Your Honor, I am advised that 


Mr. Chapman is not engaged in the active practice of law, 
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that he is in semi-retirement, that he occasionally come 
to the office where he, much to the distress of the active 
members, engages in long distance telephone conversations. 
That is the extent of Mr. Chapman's active practice at this 
time. I am so advised. 

MR. MARKS: Our information is that Mr. Chapman 


had a full schedule of appointments last week. 


MR. MacCRATE: Your Honor, the details as to 


Mr. Chapman's health -- 

THE COURT: It is his 1976 health that counts,- 
doesn't act -=- 

MR. MacCRATE: -- are set forth at pages 4 and 
5 of the transcript, answers to interrogatories. 

THE COURT: It is his present heaith that 
counts. My suggestion to you is that you attempt, each 
of ys, tr resolv ‘is ina professional manner. If you 
want to have a con. ‘ance, trlephone conversation with Mr. 
Chapman and find out exactiy what he is doing, and if you 
want to send down there -- if it is estzblished to my 
satisfaction that his health permits him to engage in the 
active practice of law and net just coming to his old firm 
to make personal phone calls where it is cheaper, I will 
direct that his deposition be taken in Wasbington and I 


will, if necessary, recess the trial. 
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On the other hand, I urge all of you not to 


make a big issue out of it if it is unimportant. 


MR. MacCRATE: Your Honor, I would respectfully 


submit that he has been subjected to extensive questioning 
and cross-questioning. 

THE COURT: On a misapprehension, however, that 
his heaith wouldn't permit him to t stify, and I am now 
told, and of course, I have no basis to resolve this issue, 
that plaintiff's counsel say he is practicing and had a full 
schedule of appointments last week. 

Mr. Jemison tells me he is not practicing; he 
has his name on the door, comes in and uses the phone. 

That is a threshold question. 

MR. MARKS: We know he amended his testimony 


in this case in December of this year and changed it about 


owt 
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a very important meeting. 

THE COURT: How old is the man? 

MR. MARKS: That I don't know, your Honor. 

MR. JEMISON: Born 18 something -- 1880 something 
I believe. 

MR. MacCRATE: I do not. find at the outset of 
the interrogwtories reference to hsi age. 


THE COURT: It must be in Martindale's. 


Re BRE SS S 


MR. JEMISON: 1896. 
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THE COURT: That means he is approximately 
80 years old. 

MR. JEMISON: Your Honor, I think there was no 
question about his incapacity at the time these written 
interrogagories were submitted and I know of nothing that 
has occurred since that time would qualify that witness 


or would put him in condition or position to testify. 


THE COURT: Well, if Mr. Marks is correctly 


advised that he had a full schedule of appointments in 
his office and is engaged in the active practice of law, 
which many people in their 80 and 90's are, then he should 


be deposed. 


The question is when did you find out about 


MR. MARKS: Last week, your Honor. 

THE COURT: Even last week I should have been 
informed. This trial is dragging. You are going to 
lose the patience and interest of the jury. 

I would like to have a precise factual showing 
of exactly what he is doing and also a showing of some 
necessity for having him here, and if there is, then I will 
entertain any application you wish to make. 

I see no basis to direct his presence in New 


York because so far as his retainer with Phillips is con- 
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cerned, that is something he is owed for past services, 

as : understand it. He is in a position where he can 
insist on behing paid and reject any requests on Phillips’ 
part. He is not an employee or officer or director of 

a party, certainly. 

MR. MARKS: I think he is certainly subject to 
their influence if not their control, your Honor. 

THE COURT: Well, it has to be control, mot 
influence, and I don't see any control. 

MR. MacCRATE: There was no application, your 
Honor, at any time since 1972. 

THE COURT: I know it, and Mr. Marks admits he 
knew of this for a whole week. You see, if I dealt with 
it last week, if I had known of it last week, perhaps you 
could have deposed him on Saturday and it wouldn't have 
taken any time of this jury. 

I can't make him come up here. I don't see 
any basis to make him come up here. I think you ought to 


discuss it further with each other and see if you can't work 


something out. Perhaps if there is some essential 


element it could be covered by stipulation or some other 
fashion. The interrogatories are somewhat extensive 
and I really don't expect that, regardless of his age or 


health, he is going to come up here and admit to any wrong- 
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doing on the stand. That would be my assumption. 


MR. MARKS: There is a big difference, your 
Honor, as you know, between the written interrogatories 
and oral deposition. 

THE COURT: Oh, I know. I know. 

Off the record for a minute. 

(Discussion off the record.) 


(Luncheon recess.) 


AFTERNOON SESSION 
(2.15 p.m.) 
(Jury present.) 
MR. MacCRATE: Mr. Stanley Learned, please. 
STAWL EF LEARNED, called as a witness 
by the defendant, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 
BY MR. MacCRATE: 
Q Mr. Learned, what is your present occupation? 
A Consultant. 
Q When were you born? 
A 1902. 
Q Please state briefly your educational background, 
where and when and take us right down as quickly as you can? 
A Born and raised in Lawrence, Kansas, went to 
public school in Lawrence, Kansas and naturally went to 


the University of Kansas which was located in Lawrence, 


Kansas and graduated with a degree in civil engineering, 


Bachelor of Science, civil engineering, 1924. 
Q Did you take any further education? 
A Well, I wrote what was called a thesis in 1936 


which got me an additional degree called civil engineer. 
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Q Do you have any employment relation to Phillips 


teday? 


Only in connection with this and here at this 


Do you receive compensation for the time you 
devote? 
A Yes, I do. 


Q On what basis? 


A On a per diem basis. 


Q Is that on a basis comparable to that which 
you received for other consulting services? 

A Yes, it is. 

Q When did you join Phillips Petroleum Company? 

A As soon as I got out of the University of 


Kansas, in June 1924. 
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Q Can you give us a quick thumbnail of what you 
from 1924 until 1967 with Phillips? 

A The first 16 years I was with Phillips in the 
engineering department and the following year I spent one 
year in what is called the gasoline pipeline department. 

The following two years right after the start 
of World War II I was in charge of the construction of a 


butadiene plant which was the basic raw material for 


eneewerss & 


synthetic rubber. 
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January of 1944 I became vice-chairman of 
the operating committee of Phillips Petroleum Company. 
July of that year I became chairman. 

In 1949 I believe it was I was elected director 
of the company and vice-president and member of the executive 
committee. 

In 1959 I think I got another promotion there 


I believe because I was vice-president but I may be wrong, 


maybe in 1953 but in that area. 


Then in 1962 I was elected president of Phillips 
Petroleum. 

Q What time in L962 did you become president? 

A April 1962 I became president of Phillips and 
then April of 1964 I became president and chief executive 
officer. 

In 1967, in July, I think July l, I became 
vice-chairman of the board and in November lst 1967 I 
retired as an employee of the company. 

Q Did you continue for a period thereafter to be 
a member of the board of directors? 

A Yes, I was on the board of directors until I 
resigned in early 1970. I think I wrote my resignation 
letter in January 1970 and it was accepted by the board 


in February. 
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Q Were you a member of the Phillips executive 
committee in May 1962? 

A Yes, sir. 

Q It has been stipulated, Mr. Learned, that on 
May 31, 1962 a memorandum was sent by W. C. Hewitt of 
Phillips to William C. Wheeler and that memorandum has been 
marked as J-36. Is a memorandum of May 3l, 1962. 

Do you recall being at an executive conmittee 
meeting when a report was received from Mr. Hewitt with 
respect to his review of a proposal relating to Puerto 
Rico? 

A Yes, I do. 

Q Who were the oneuanes of that proposal? 

A Bruce Brown as I remember and I believe, I'm 
not positive whether Oscar Chapman was involved in that. 
Bruce Brown definitely; he is the one Hewitt referred to 
in that memorandum. 

i Did the executive committee at that time take 
any action with respect to the proposal? 

A They accepted Mr. Hewitt's recommendation. 

Q It has been stipulated that Mr. Hewitt subse- 
quently informed Mr. Brown of that decision that Phillips 


was not at that time -- just so the record will be clear, 


the letter to Mr. Brown, J-37 reads: 
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"we have discussed the proposal at length and 
have concluded that under our present circumstances 
we have no interest in pursuing the matter further 
at this time. 

"However, it is quite possible our situation 
could change in the future and we would propose 
that we keep in touch as often as individual 
situations merit." 

Following this presentation to the executive 
committee in May of 1962, when did you next hear anything 
relating to a Puerto Rican project that you can recall? 

A In November of 1962. 

Q Can you fix the time? 

A Yes, I can fix the time because I was at the 
American Petroleum Institute Convention in Chicago and I 
had a phone call from Robert Anderson at that time. 


I guess November 12 or 13. 


ae * From whom did you first receive information in 


this respect at that time? 

A Mr. K. S. Adams, chairman of the board of 
Phillips Petroleum Company advised me he had a call from 
Mr. Andersor.. 

Q Was Mr. Adams in Chicago at that time as well? 


A Yes. In fact he and I had rooms side by 
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side so we could talk as we needed to. 


Q Did you thereafter speak with Mr. Anderson? 


A Yes. I think I may have said he called, 
Anderson called me. But I think I called him back in 
answer to Mr. Adams' statement and I talked to him to the 
best of my memory on the 13th of November. 


(Continued on next page.) 
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Q Would you state for us as best you can recall 
what you said to Mr. Anderson and what Mr. Anderson said 
to you at that time? 
A Mr. Anderson told me that he was calling becaus 
a very good friend of his was in a position that if he coul 
obtain a supply and be assured he could have a supply of 


crude oil and a market for the products he would make out 


of the refinery at Puerto Rico, that he would get the clear- 


ance for the necessary import permit, and I said, “Well, 
Mr. Anderson, this is not difficult." I said, "I can tell 
you right now, that Phillips Petroleum Company would be 
willing to sell him the crude oil and buy the products.” 

So Mr. Anderson then said, “Well, Mr. Learned, 
would you be willing to write a letter?" 

And I said yes. 

So he gave me an address. As I remember, it 
was Prudential Oil Corporation, Greenwich, Connecticut. He 
gave me a box number, I don't remember that, but "Send it 
to the attention of Mr. Shippee, the president." And I 
wrote such a letter. 

Q During that conversation did Mr. Anderson make 
any requests that Phillips become a partner of PRudential? 
A No. 


I show you an exhibit in evidence, P-69, and ask 
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you if that is the letter to which you refer. 


A It is. I said he gave me a box number, I know 


it's a street number here. 


Q Did you write at that time any other letter on 


this subject to Mr. Anderson? 


A No. No other letter. 

8 Q Did you receive any written acknowledgement 
from Prudential or Mr. Shippee at any time in 1962 or 1963 
to that letter? 
ll A No, I did not. 


12 Q Did you receive any communication in response 


to the letter? 


‘4 A Well, I don't think I did, but it is possible 
that I did, because in that letter I stated that in additio 


to being willing to furnish the crude oil and buy the 


7 products, in other words, sell the crude oil and buy the 
products, that Phillips would be glad to counsel with them 
18 and assist in the destgn and construction and operation if 


they desired, and suggested that they might want to work out 


a contract. 


So somebody must have called me and asked who 


they were to contact, but I just don't remember who it was gr 


when it was. 


xg & 8B B 


Q During 1962 and 1963, did you visit the New Yor 
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office at Phillips from time to timo? 

A Oh, yes, I was here every time we had a board 
meeting, unless I was in a foreign country on promoting a 
project. 

Q Are all board meetings held in New York? 

A No, not all of them, but that time there were 
about eight a year that were held in New York; usually the 
third or fourth week of the month; Monday of the third or 
fourth week of the month. 

Q And those board meetings would he held in the 
New York office on lower Broadway? 

A At that time they were at 80 Broadway, I 
think. 

Q Did you, while present at 80 Broadway , 
transact other business on the premises from time to time? 

A OH, yes. 

Q Did you have any practice in that regard? 

A Well, I probably should say that quite often 
Mr. Adams and I would go out to Mr. Anderson's office. 

Mr. Anderson was on a retainer with Phillips from -- 

Q I was talking, Mr. Learned, about in the office 

A Oh, I beg vour pardon. I misunderstood your 
question. 


Q Did you -- 
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A we had other people in the New York office 
besides the financial end of the office which handled the 
board meetings and I would almost invariably go and see the 
senaccuek that happened to be in town, because I tried to 
keep up on projects, and at the same time I learned who 
were the fellows I wanted to promote in the future. 

Q Do you recall hearing anything further regardin 
the Prudential project after your detter of November, 1962 
during the winter and pring of 1963? 

A No, I do not. 

Q There's been reference to a meeting at the 
Interior Department which you had in March 1963. Did this 
have anything to do with-the Puerto Rican project? 

MR. MARKS: I am going to object to the form of 
the question. 

THE COURT: Isn't it agreed that they had such 
a meeting? 

MR. MARKS: No question there was a meeting and 
Mr. Keeler testified it related to the Puerto Rican 
project. 


THE COURT: This witness may give his version 


of what it related to. 


A The meeting I think you must be referring to is 
the meeting at which Mr. Hewitt and myself presented in mor 


or less a seminar form a presentation to a large group of t 
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Department of Interior employees, giving them the background 
on two subjects: 

Mr. Hewitt talked on petrochemicals and I 
talked on natural gas. 

Q Was there any discussion on that occasion, or 
any other occasion, during March of 1963, that you can recal 
relating to a Puerto Rican project with the Interior Depart- 
ment? 

A ° Well, I'm not sure that I can recall anything at 
this point. 

‘98 Can you recall anything? 

A Well, the only thing I can recall is something 
later in the year. 

Q Later in the year, and what period of time? 

A I think it was about August of 1963. 

Q When is the next time you recall having any 
conversation regarding a Puerto Rican project? 


A In August, early August of 1963 I had a phone 


call from Oscar Char:man from Washington, D.C. 


Q Can you tell us what Mr. Chapman said and what 
you said to him? 

A Well, Mr. Chapman said -- and I didn't know Mr. 
Chapman, so we were calling each other "Mr." at that time -- 


Mr. Chapman said to me, “Mr. Learned, I'm making this call 
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because I'm wondering whether Phillips Petroleum Company 


s 


would be interested in an attempt to get an import qucta 


into Puerto Rico for a project in which you would not move 
more than -- in which you would move slightly less than fif 
percent of it as gasoline into the United States." 


Now, I may not be stating his exact words. 


And I said to Mr. Chapman, “If you had called 


a month or two ago, my answer would have been a quick no." 
But I said, “Recently we have made discoveries in Algeria 
of crude oil which may become sizeable enough that we are 
going to have a problem on the market." And I said, "I hav 
already started our technical people, making a study as to 
the method of disposal,"and I said, "I had been figuring th 
Phillips had no markets in Europe to speak of,” and I said, 
"I didn't think we would have any problem at all selling th 
heavy ends of crude oil" -- in other words, if we were, for 
instance, makeing an Algerian refinery -- 

Q What do you refer to as the heavy ends? 

a X'm thinking about your distillates, and so- 
called number 6 fuel oil and distillates. But I said tHe 
light ends we would have no market in Europe and my concept 
as I told him, was to move it to the United States, but I 
said, “With your suggestion, I am going to ask our people 


to give consideration to that." 
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That was about it. I told him we'd let him 


Q What action, if any, did you take following 
that telephone conversation? 

A I naturally immediately got the people who were 
working on this thing, and this involved three-or four 
departments, and I don't recall all the people invoived, bu 
the refining department, the transportation department, 
supply and transportation department, marketing department, 
and two or three -- and our engineering department, were 
all involved, and I don't know which one I got ahold of, 
but I immediately put in the thought that I'd like to have 
the sutdy that I already had ordered give consideration to 


the call that I had had from Mr. Chapman to see whether the 


thought there was any merit in it. 
Q During August or early September did you receiv 


any reports that you can recall relating to such a study? 


A Well, some time in September I received a copy 
of the report on that subject, but I can't tell you what it 
was early in September. 

Q I show you a copy of P-217, and ask you if you 
can identify that document. 

A Yes; this is the report that I was talking 


about. It is a letter dated September 24th and I got a 
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copy of this report. 

Q And the report you refer to is beneath it with 
the top sheet dated September 20, 1963? 

A That's right. And its subject is Algerian 
crude, Puerto Rican petrochemical complex. 

Q By what name was this project known as it 
was being studied at this time? 

A I think they were using a short word, PEA, 


standing for Puerto Rican-European-Algerian. 


MR. MacCRATE: I offer P-217 in evidence. 


MR. MARKS: No objection. 
THE COURT: Received in evidence. 
(Exhibit P-217 was received in evidence.) 

Q Following this time in the fall of 1963, do you 
recall speaking with Oscar Chapman about your project? 

A Yes, sir; in November. 

Q Can you fix for us the time and place of such 
discussion? 

A In Novmeber 7th, if my memory is correct, Paul 
Parker, who was vice president of the International Depart- 
ment at Phillips, and myself, met with Mr. Chapman and his 
partner, Martin Priedman, in Washington. 

Q What, as best you can recall, was said by each 


of you at that meeting? Or if you can't give us the exact 


jklt 9 Learned-direct 
words, the substance. 

A I don't think I ought to go through all of the 
conversation, but if I can just make a short statement, 
this meeting was for the purpose of determining compensatio 
to Chapman and Friedman, and we worked out an agreement at 
that point for them and also involving Mr. er Omega 


Management, I think actually the agreement was with Omega 


Management. 


Q Well, can you recall what was said with respect 
tc Mr. Chapman's compensation? 

A Yes. He wanted $25,000 to be paid to him over 
the next year, which he thought would be long enough to 
determine whether we were going to get the import quota. 

We discussed at that point some kind of what I 
would refer to as a success payment. In other words, if 
the import quota was granted, he was entitled to something 
for -- substantial compensation for a success payment, and 
we discussed at that time also about Mr. Coan. 

But my memory is at that particular meeting we 


did not reach any understanding on the success phase of it. 
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Q With respect to the success phase as you call 
it of the compensation arrangement, was an agreement 
reached with Mr. Chapman on that? 

A Yes. My memory -- I better just say yes. 

Q What do you recall as to that agreement? 

A Mr. Chapman, according to my memory, called me 
within the next four or five days at Bartlesville and 


suggested that he would like to receive $400,000 for 


Chapman, Friedman, whatever the full name of their legal 


firm was at that time, and $100,000 for Omega Management 
and I replied that is perfectly satisfactory. 
The contract I think was executed within the 
next month on that basis. 
I ought to probably say one other thing -- maybe 
it is not proper but -- 
Q You are reverting to the conversation you had? 
A Yes, referring to this conversation involving 
the contract. 
Q Well, this is the one you had on the telephone 
or the one you had in person? 
A No, in person. 
Q When you were in Washington on the 7th of 
November? 


It just occurred to me that I asked 
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specifically of Oscar Chapman in that conversation whether 


we had any obligations to anyone else and that is when 


Mr. Coan's name came up. 
Q What did Mr. Chapman say in response to your 
question? 
A Mr. Chapman said I do have an obligation to 
Omega Management and he may have used Coan's name. 
He said he had been working with me and trying to promote 
this project and he would be very fundamental in working 
from this point on and he said I feel he should be 
included. 
I asked is there anybody else and he said no. 
MR. MARKS: Can we have the date of this 
conversation? 
THE COURT: Yes, will you fix the date? 
MR. MacCRATE: The witness already did, it is 
November 7, your Honor, 1973. 
THE WITNESS: In this conversation where we were 
discussing the contract. 
Q Thereafter do you recall any discussion of 
compensation with Mr. Coan? 
A I didn't have direct conversation with Coan 
but at some subsequent time it came to my attention that 


Coan was spending considerable time on this project and 
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I think I instructed our New York office -- I don't know 
whether I instructed Mr. Conn and I am trying to make 
a differentiation between the two names, Mr. Conn and 
Mr. Coan. 

Mr. Conn was in charge of our international 


departrment in New York but I don't know whether I talked 


to him direct or whether I talked to Roy Waldbe or someone 


else but I called to their attention the necessity of 
some kind of payment to Mr. Coan on a monthly basis or time 
basis similar to what we had arranged with Mr. Chapman. 

Q Was a written agreement entered into at that 
time with Mr. Coan? 

A It is my understanding there was such an agree- 
ment. 

Q There has been marked in evidence as Exhbit 
J-42, and I ask you if this is the written agreement to 
which you refer? 

A Yes, that is, providing for $2000 a month to 
Mr. Coan or Omega Management. 

Q A retainer of $2000 a month to Omega Management? 

A Yes. This was a proposal. In other words, 
this is the written proposal from Omega Management to 
Roy Waldbe of Phillips Petroleum but it was accepted by 


Mr. Waldbe. 
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MR. MARKS: May we approach the side bar? 
THE COURT: Yes. 
(At the side bar.) 
MR. MARKS: Your Honor, throughout the discovery 


in this litigation we have requested the retainer agreement 


that the witness jusg testified about with Mr. Chapman and - 


Mr. MacCrate hasn't produced it -~ 

THE COURT: I thought it was marked as J-42. 

MR. MARKS: That is the agreement with Omega, 
your Honor, which was produced by the witness and was just 
testified to. There was a $400,000 payment to Chpamn 
pursuant to the retainer agreement that we have never seen. 
I think that ought to be produced. 

THE COURT: Certainly it isn't privileged once 
he elicits testimony from the witness about it. 

MR. MacCRATE: I ack the position, your Honor, 
from the outset that communications between Mr. Chapman 
and Phillips after the time he was retained as counsel 
were privileged. There was no challenge to this. 

THE COURT: Haven't you waived the privilege 
once you ask him dinehiie tee was paid and how much he was 
paid? 

MR. MacCRATE: I don't believe that goes to the 


exchange of information between attorney and client, your 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOL sE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


LES OOS TT 


Learned - direct 


THE COURT: Certainly the retainer agreement 
would not be privileged. You have elicited it and are 
relying on it. 

Is there a written retainer agreement? 

MR. MacCRATE: Subsequent, this agreement was 
in due course amended. 

MR. MARKS: We would like those produced. 

THE COURT: Don't you believe once you elicit 
testimony with respect to the agreement, the document 
pursuant to which it was made becomes available? 


M2. MacCRATE: I don't believe, your Honor, that 


any communication between an attorney and client is subject 


to production. I believe the objective tacce of what -- 
HE COURT: You say confidential communication 

is privileged. Once you disclose the fact of the payment 
the document relating to the payment is no longer con- 
fidential. Since you brought it out, unless there is 
something in the agreement which is of a confidential 
nature, I would direct its production, the paper pursuant 
to which the money was paid that this witness just 
testified to. 

MR. MacCRATE: The particular paper on November 


1963 was discarded when a new arrangement was made with 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 731-1020 


ars Learned - dire. 1495 
Mr. Chapman and that would describe any agreed payments 
over time. 

THE COURT: You say discarded. You mean it 
doesn't exist? 

MR. MacCRATE: I don't believe it does. 


THE COURT: If it doesn't exist I can't direct 


Why would you tell your adversay that something 
was privileged if it doesn't exist? 

MR. MARKS: We have seen drafts but not the -- 

THE COURT: Let the witness testify on cross- 
examination that there is a signed agreement of that sort 
and it was discarded and see what the jury thinks about 


that. 


MR. MacCRATE: Your Honor, there are several 


documents here, it isn't just one. 

THE COURT: I believe the privilege is waived 
as to the retainer agreement itself. If you want me to 
examine it in camera to find out if there is something 
confidential in it, I will preserve any confidence not 
waived. If it really doesn't exist, just let some witness 
testify to the Court and jury as to that because X think it 
is almost incredible. 


MR. MacCRATE: We will produce what we have here 
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for your Honor's examination. 
THE COURT: If there is nothing confidential 
I am going to give it to him because you opened the door 
by stating that you retained Chapman and how much you agreed 


to pay him and a copy of the retainer becomes highly relevant 


Chapman did more for this refinery than Prudential did. 


(In open court.) 
BY MR. MacCRATE: 

Q Mr. Learned, referring to November 1963, can 
you recall any other conversations that you might have had 
at that time relating to the Puerto Rico project? 

A Yes. 

Q Would you identify with whom? 

A On this -- first before giving us the time, 
who was it? 

A Robert Anderson. 

Q Will you fix the time and place? 

A It would be here in New York on either the 18th 
or 19th of November. 

Q How do you fix the date as the 18th or 19th of 
November? 

A Well, Phillips had a board meeting in New York 
on the 18th and that is the only way I can fix it. 


I think that Mr. Adams and I went out to Mr- Anderson’‘s 
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office following the board meeting. 

Q Before I inquire as to the conversation was 
anyone else present when you and Mr. Adams spoke to Mr. 
Anderson? 

A I think just the three of us in the room, Mr. 
Boots Adams and I were in Mr. Anderson's office. He was 
the only one in there that I know of. 

Q Tell us as best you can recall what you said 
and what Mr. Adams said and what Mr. Anderson said? 

A Well, to the best of my memory I said to Mr. 
Anderson that I remembered about a year previously he had 
called me in relation to a program that Mr. Shippee was 
promoting for a refinery in Puerto Rico and that I wanted 
him to know that we had just completed contracts, Phillips 


had just completed contracts with Mr. Coan and with Mr. 


Chapman to develop a possible import quota for Phillips 


Petroleum Company on a petrochemical project in Puerto 
Rico and I felt he would want to notify his friends that 
this was being done. 

I think Mr. Anderson, to the best of my memory, 
he said to me I will let Mr. Wright know who was in the 
office and I will ask him to tell Mr. Shippee and Mr. 
Willey. 


Q Do you have any further recollection of anything 
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“ seid at that meeting? 

3 A I think that is basically the conversation. 
ei 

4 I am sure there was some discussion on things that Mr. 


we were -- I better just say I got back. 


ee 5 Anderson might have been doing with Mr. Adams but I have 

; ; 6 | no memory of the details. This is the only part I was 

i 7 | involved in. 

“ ? Q Turning to the month of December 196:. do you 

; : recall traveling during that month? 

a 10 A Yes, I did. I traveled quite a bit. 

¢ > Q Could you tell us something of your travels? 
Pe 2 THE COURT: Is it relevant to this case? 

. 8 MR. MacCRATE: It is to fix the witness’ 
oe presence at particular places at particular times. 

ace 15 THE COURT: Let us address it to those particular 
places. If he is asked on cross-examination where he was 
he can tell us about his travels. 
; & Q Were you away from Bartlesville a substantial 

time, Mr. Learned? 
is 2 A I was. 
a 21 Q Do you recall when you returned to Bartlesville 
| around the middle of December? 
’ : 3 A Yes. I had been to Europe on business for I 
ee 4 guess eight or ten days. I got back to Bartlesville and 
oe: ~ 

| 
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Q Can you fix approximately the time of your 
return to Bartlesville? 
A I think it was around the 8th or 10th, maybe the 


llth. I don't remember exactly. 


have anything to do, you yourself, with the Puerto Rican 
project? 

A Yes, I did. 

Q Will you tell us what you did? 

A I went over a proposed letter which had been 
drafted and I made some changes in it and,as I remember the 
timing, the 16th of December I signed a three-page letter 
addressed to Mr. Durand, the Director of Economic Develop- 
ment Administration of the Government of Puerto Rica. 

There were a bunch of tables, I don't know 
whether three, four or five or six pages that were atteched 


to that which had been prepared by the group of scientists 


Q Following your return to Bartlesville did you : 


working on this project. 


This was an effort to get some interest on the 
part of Puerto Rico in the petrochemical project we were 


talking about. 
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Q I show you J-43, which has been marked here in 
evidence, and ask you if that is the letter with attached 
tables to which you refer. 

A Yes; this clears me up. There were only four 
pages of attachments. 

Q Mr. Learned, do you recall how the letter J~43 
was sent to Mr. Durand? 

A Yes. Mr. Diaz-Hernandez, who was the director, 
I guess, of the United States operation, he was normally 
here in New York City, had been in Bartlesville, working 
with our scientists, and he hand delivered this letter. He 
volunteered he'd take it to Puerto Rico and get it into thei 
hands as quickly as possible. 

Q Did you receive a response to the letter? 

A Yes, a fairly quick response, that they 
wanted a team of Phillips people to come to Puerto Rico at 
the earliest opportunity to discuss the implementation and 
all the problems that went with an import quota. 

Q Were arrangements made to go to Puerto Rico? 

A They were. 

Q By whom, if you recall? 

A Well, Mr. Hewitt handled most of the arrangement 
and, of course, he had the help of various people, and they 


had to work out a time because they wanted some top official 
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of the company, and people who were involved, and we had to 
get a time that we could get Hewitt and myself at least and 
preferably also Mr. Parker, who was head of the international 
department, and Roy Waldby who we had assigned to be the 


project manager for this particular item, and they worked 


out a date for early in January for a meeting in Puerto 


Rico. 

Q Between the time, the date of this letter, 
December 16th, and the end of December, did you remain in 
Bartlesville? 

A No, not all the time. I think I was gone -- well, 
I know I was gone from just a little bit before Christmas 
until about New Year's. As a matter of fact, I think I 
was at my daughter's house in.Memphis, and with her family 
anda four children, at that time, from about the 24th of 
December until the time that we went to Puerto Rico. 

Q By what transportation didyou go to Puerto Rico, 
if you recall? 

A Well, this was a combination of transportation. 

Phillips had two or three private planes, and 
they picked up the -- well, I'd better put it this way : 

Mr. and Mrs. Paul Parker -- 

THE COURT: Excuse me. Just a moment. 


Can't we stablish that he went to Puerto Rico 
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and when he arrived there? How he got there, is that 
relevant? 


MR. MacCRATE: Yes, I believe it is, your 


THE COURT: And who went with him? All right, 


go ahead, you may answer. 


A Mr. and Mrs. Parker, Mr. and Mrs. Hewitt , 


Mr. and Mrs. Waldby left Bartlesville. They picked me and 
my wife up at Memphis, Tennessee, at the airport there. 

We went immediately to the Miami airport. Then we were met 
there by Mr. and Mrs. Friedman, Martin Friedman of the 
Chapman firm, and the five couples then went by commerical 
airline from there to Puerto Rico, got there the night of 
the 2nd, January 2nd. 

Q What materials, if any, did your party take 
to Puerto Rico for those meetings? 

A Well, they took a -- oh, I guess I'd call ita 
brochure, they had a brochure with them, and this was 
something that I wasn't very well pleased with. 

Q Had you seen it prior to that flight? 

A No, I had not. 

Q Were there other things that were tzken for 
this trip? 


A Yes. Mr, Hewitt had brought a bunch of slides 
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in order to be able to show the various projects that 
Phillips had done to the various people in Puerto Rico so 
they'd have some concept of the capabilities of Philliops 
after we talked to them there. 

Q Do you recall if there was a letter accompanying 


the booklet to which you have referred? 


A Yes. Someplace in the booklet, I think it 


was, oh, five or six pages from the front, was this three 
page letter, and the tables that I referred to previously. 
Q - I'm referring to a covering letter. Was there a 
covering letter that went with the brochure? 
A Oh, a very short letter, yes. 
Q Well, do you recall when -- 
I- signed it I think -- 
You signed that? 
I think I signed that on the airplane. 
This letter, J-44, dated January 2, 1964 
Yes. 
-- it has been stipulated was signed by 
A That's right. 
Q And it is your recollection that it was signed 
while you were on the plane en route to San Juan? 
A I think so, yes. 


Q Can you recall any comment made by you about th 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


SEE EEE ET RE ES BS eter 


skit 5 Learned-direct 
booklet, J-45? 
MR. MARKS: I object. 
THE COURT: Sustained. 
Following your arrival in San Juan -~ 
MR. MacCRATE: I withdraw that. 

Q It has been stipulated, Mr. Learned, that you 
had meetings with the representatives of EDA and PRIDCO in 
San Juan, January 2nd and following. 

A I don't think we had any before January 3rd. 
We didn't get over there until the night of the 2nd of 
January. 

Q So that the first meeting, as you correctly 
point out, would have been the following morning, correct? 

A Correct. 


Q And I believe that is the stipulated fact. 


In paragraph 47 of the stipulation it is pro- 


vided that on January 3, 1964, Stanley Learned, and it cites 
the others, attended a meeting with FDA and PRIDCO. I want 
to direct myself to that meeting on January 3, 1964, Mr. 
Learned. 
Do you recall any comments at any time in the 
course of that meeting relating to the brochure, J-45? 
A yes, I do. 


Q Would you tell us what comments you can recall? 
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A Well, Sam Van Hyning, who was a, I think he was 
a consultant to PRIDCO, but he was given a copy of that 
brochure and made some rather derogatory comments about 
Q Do you recall any other comments than those 


Mr. Van Hyning? 


A Well, actually, I don't think that the others 


looked at the Lrochure at that point. 
Q Was there any action that was requested with 
respect to the brochure by anyone? 

MR. MARKS: I will object to this as leading, 
your Honcr. 

THE COURT: Well, it is leading, but let's find 
out what happened and go on with the case. No more leading 
questions, Mr. MacCrate. 

A May I answer? 

Q Can you recall anything that was said with 
respect to the brochure? 

A Well, I wasn't defending that brochure, because 
I didn't like it, as I have already explained to you. We 
met both with Sanchez, who was head of PRIDCO, and his staff, 
and then subsequently we met with Mr. Durand in a second 
meeting along with Mr. Sanchez, and I think one or two of 
his top people, and I told him that we would prepare anothe 


brochure, that would more adequately and fully describe 
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what we were proposing as outlined in my letter of peer 


16th and the attachments thereto. That is basically what 
happened, and we went home -- actually I think it was on 
the 4th, we were taken by helicopter or airplane around 
the island. 

THE COURT: Please, I don't need all the travel 
arrangements. Let's go on with what actually happened, and! 
let's not worry about the travel arrangements. Frame another 
question. 

Q Mr. Learned, did you know at that time that the 
booklet that was delivered to EDA contained in its introduc~ 
tion two sentences copied from an earlier brochure? 1 

A No. 

Q When @id you first learn of that fact? 

A I don't know exactly, but since the time that 
this lawsuit was filed. 

Q Did there come a time after January 1964 when 
you saw a copy of a new booklet prepared by Phillips? 

A In February I think it was; 1964. 

Q I show you a copy of J-50 and ask you if that is 
the booklet to which you refer. 


A Yes, it is. It's got the letter you're talking 


In the pericd prior to May, 1964, when it has 
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been stipulated that there was a filing made by Mr. Chapman 
to the Oil IMport Administration, did you have any meetings 
in Washington relating to this project? 

A Yes, I had two meetings in Washington. 

Q Can you fix the time and place and who was 
present? 

A Well, in April, I don't remember the exact 
date in April, but I had a meeting with the Secretary of 
the Interior, Stewart Udall, and in June I had a meeting 
along with Mr. Durand, Rafael Durand, head of the EDA, he 
and I had a meeting with Mr. Kelley, the Assistant Secretar 
of the Department of Interior. 

Q My question had related to the period prior to 
May lst. But you are identifying in the first half of 1964 
two meetings; one in April, and one in June? 

A Yes. 

Q Now, with respect to the meeting. in April, do 
you recall who was present? 

A Well, to the best of my memory it was just 
Stewart Udall, but I'm not positive. 

Q Was Mr. Chapman or any representative of his 
firm present? 

A Oh, yes, Mr. Chapman and I think possibly both 


Chapman and Friedman were with me at that meeting. I‘m not 
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positive that Friedman was there. 

Q Was the Assistant Secretary of Interior there 
as well? 

A I don't remember. I don't think he was. 

Q What was the subject matter of that meeting? 

A The purpose that I went to see Stewart Udall 
about was to let him know, to be sure that he knew that the 
requests for imports had been filed, and if anything could 


be done to expedite it, it would be greatly appreciated; 


that I thought it was to the advantage of everybody involved 


I mean particularly EDA and the Puerto Rican people. 

Q Following that meeting, were you absent for a 
period? 

A Yes. I think the month of May almost entirely I 
was out of the country. I was in India in connection with a 
project there, and in Japan. 

Q And you have referred to a meeting in June, and 
I believe you referred to Assistant Secretary Kelley and to 
Mr. Durand? 

A Yes. 

Q Can you recall anyone else who was present at 
that meeting? 

A Well, I feel sure that possibly Cordell Moore 


might have been there on account of the oil imports angle 
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of it, but I'm not positive of that- 


3 Q And can you recall what was discussed at that 

4 meeting? 

5 A Well, I think the only thing we were doing was 

6 talking, probably at that meeting, in connection with the 

7 presentation -- I probably ougnt to go back to the other 

8 meeting, because this reminds me that Mr. Udall told us in 

9 the April meeting that there was going to have to be a 

10 public hearing on this import allocation. And he thought, 

11 I guess, he was going to shock me, but I said, "That's fine 
12 I will be very happy to do it; this il1 allow everybody in 


the business to make an appearance before us. They can take 
exception to it if they want to." 
So I think the meeting with John Kelley was 


probably to bring out the importance of the matter to EDA and 


to Puerto Rico and I think Mr. Durand requested this, and to 
indicate to him about the time gone and bring out all of 
those points, because a hearing was held just a month later. 

Q When was the hearing held? 

A To my memory, it was the 3lst of July, 1964. 

Q And it's been stipulated for the record here, 
Mr. Learned, the facts with respect to the hearing, and that 


you testified there and also all of the presentations 


are a matter of this record. 
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Did you participate in the preparations for tha 
meeting, the materials that would be produced at the hearing? 

A ‘ yes, I did, and I also appeared as one of the per= 
sons at the meeting. 

Q Could you identify those who participated in 
the preparation of materials for this hearing? 

A Well, we had a lot of experts that were doing 
detail work, that type of stuff. I judge there must have 
been forty ox fifty of them working on the matter, to be 
sure we had it in the best shape we could have tt, but ther 
were only basically I think four presentations at that hearing. 

Q There was a presentation by Phillips, and was 
there also a pres@ntation by EDA? 

A Mr. Durand was the first speaker I believe at 
the hearing. For EDA. 

Q And in connection with that presentation, Mr. 
Chapman and his firm represented Yhillips. Was EDA repre- 
sented by counsel ? 

A Yes, I think they had a law firm in Washington; 


the name I remember is Fortas, Abe Fortas' name, but it was 


a young attorney with them that was in all the meetings 


practically that I attended in Puerto Rico at any time 
involved on working out the details of this later. I 
can't think of his name. 
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Are you referring to Mr. Rigby? 
Yes, that's the man. 
Q But you have jumped now to meetings later on. 
A I appreciate that. I have. But that is what 
reminded me of what the law firm's name is. I’m sorry. 
Q Would the name Arnold, F Porter refresh 
your recollection? 
A Yes, that's right. 


Q Following the hearing at the end of July, 


were you further engaged with respect to this project? 


A I don't remember very much that I did following 
July until early in the next year, VO 
Q I show you a copy 0. D-189 for identification 
and ask if you can identify that letter. 
A Yes. This is a letter from Mr. Durand, 
September 24th, to me. 
Q Did you receive such a letter from Mr. Durand 
at or about the time of its date? 
A Yes, I did. 
MR. MacCRATE: I offer it in evidence. 
MR. MARKS: No objection. 
THE COURT: It will be received. 
(Defendant's Exhibit 189 was received 


evidence.) 
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Q Mr. Learned, do you recall if you took any 
action with respect to that letter that you received from 
Mr. Durand in September of 1964? 
A I sent it up to Mr. Waldby, I think. 


Q Did you take any additional action that you can 


recall at this time? 


& I might have written a letter to the Department 
of Interior, but I don't remember. 
| 
n 
\ 
1 


Q It has been stipulated, Mr. Learned, that in 
February, 1965, the Secretary of the Interior announced | 
that he had determined that the establishment of a petro- 
chemical industry on the island, deriving its feedstocks 
from the.Caribbean would not be inconsistent -- 

A That's the release of February llth, isn't it? 

Q February 1l, 1965. 

A Yes, I remember that very well. 

Q Would not be inconsistent with the objectives 
of the il Import Program. Following that announcement [ 
by Secretary Udall, did you do something further with respe 
to this project? 

A Well, I spent a terrific amount of time, betwee ps 

Washington and San Juan, Puerto Rico, for the next, Ou, 
I'd say three to three and a half months, because this 


wasn't a normal import quota. Phiilips Petroleum Company 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
m FOLEY SQUARE, NEW YOUK. N.Y. = 791-1070 


® 


jklt 14 Learned-direct sia 


having to make a lot of commitments to what would be done, 


increased investments, how much we would reinvest, in other 


Q Well, in what form were these commitments to 


words one commitment I remember very specifically -- ! 


A They ended up in a formal contract which there l 
no doubt in the evidence -- | 
Q When was that contract negotiated, Mr. Learned? 
A Well, it was negotiated back and forth. I thinki 
I made at least eight trips in that three months, either to 
Washington or to San Juan, working with the Department of 
the Interior and EDA. 
MR. MARKS: May we have a time frame on that — 
period? 
THE COURT: I think we are way into 1965 now. 
THE WITNESS: "65. 
MR. MacCRATE: We are, your Honor. 
THE COURT: Yes. 
Q Can you identify who were the negotiators for 
Phillips and who were the negotiators for the other parties? 
A Well, Roy Waldby was in charge of the operations 
with Phillips. But ¥ spent an awful lot of time with it 
myself personally. EDA, well, I don't know who all might 


have worked on it on their end, but in my contact, they wer 
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always with Durand, and some of his staff, which I would sa 
would have been Sanchez, who was the head of PRIDCO and 

Sam Van Hyning. Chapman and Friedman were involved from th 
legal standpoint. 

I think in every case I made a trip, one or the 
other or both of them were there, and I think Rigby was in 
most of those meetings also. | 

Q On behalf of EDA? 


A Well, yes. 
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Q Was there at the same time negotiation of these 
terms with the Interior Department? 

A Yes. If one got more than the other side the 
other wanted a little more. 

Q With whom of the Interior Department did this 
negotiation proceed? 

A They were basically with the staff of the eat 
import group which would be Cordell Moore and I don't 
remember all involved. 

Q Mr. Learned, it has been stipulated that you 
wrote a letter to. Mr. Kelley, the Assistant Secretary of 
the Department of Interior on March 8, 1965 which has- 
been marked J-62. 

MR. MacCRATE: I would like to read this letter 
to the jury at this time, your Honor. 
(Exhibit read.) 

Q Mr. Learned, I show you two exhibits that have 
been marked in evidence at this trial, J-60 which is a 
copy of a letter from Mr. Durand to Mr. Udall of March 8, 
1965 and J-6l1,which is a copy of a memorandum of March 8, 
1965 from Rafael Durand to the record. 

Did you see copies of those two documents at 
about the time they were prepared? 


A I don't remember seeing them at that time. 
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Q Do you have a recollection of when you first 
saw J-60 and J-61? 


A I think I saw them since this lawsuit was 


Q Mr. Learned, it has been further stipulated 
that on May 27, 1965 an agreement was executed between 
Phillips and Puerto Rican Government in San Juan and 
that agreement has been marked as J-70. 

Following the execution of that agreement were 
there other correspondence that you nad with the Puerto 
Rican officials that you can recal!.? 

A I don't recall a lot of it at that point. 

Q I show you J-72, a letter cated June ll, 1965 
addressed to Stewart Udall and ask you if you recall send- 
ing that letter at or about its date? 

A Yes, I do. 

MR. MacCRATE: Your Ho‘ior, I believe in the 
interest of expedition I wi.‘ omit reading that. 

THE COURT: Is this a convenient point ot take 
a recess? 

UR. MacCRATE: Yes, your Honor. 


THE COURT: Members of the jury, you may with- 


draw to the jury room. We will have a ten-minute recess. 


(Recess.) 
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THE COURT: You may resume, Mr. MacCrate. 
BY -IR. MacCRATE: 
Q Mr. Learned, I am now going.to refer to Janyary 
of 1965. 
Do you recall a visit that month at Bartlesville 
by Mr. Shippee, Mr. Wright and Mr. Willey? 
A a aq. 


Q Did they have a conversation with you that 


Yes, we had a good visit. 
Q Would you tell us as best you can recall what 
they said and what you said? 
A I think to start off with I had known Mr. Wright 
some time and he was more or less the first spokesman. 


He introduced me to the other two gentlemen. 


Then Mr. Shippee presented me with a paper, 


I think it was two sheets but it may have been one, of 
a proposed satellite for the petrochemical complex. 
It was a project for the manufacture as I believe of PVC, 
poly vinyl chloride. le handed it to me and I looked 
at it. : 
I said this would be a very interesting satellite 


but I said it has a back-to-back arrangement in it. 


Really basically you are presenting me a financial scheme. 
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I think you should go back and get a market for your poly- 
vinyl chloride and present the project. 

Q Do you recall anything further that was said 
at that meeting? 


A Well, I think that Mr. Shippee indicated that 


he would be glad to do so. I don't know just what the 


words were. 

Q Did you take any action following that meeting 
that you can recall? 

A I am sure I wrote Waldbe a letter mentioning 
that conversation and probably sent him sei te am not sure 
whether he left me a copy of that proposal or not. 
= don't think they did. 

Q I show you Plaintiff's Exhibit 162 and ask you 
if you can identify that doiument? 

A Yes, I can. This is a letter I wrote and 
I sent him some information. I said that is the letter 
that Shippee gave me, some papers on his program so I 
attached those also. I forgot about that. 

Q Did you send this memorandum on or about January 
1l, 1965 to Mr. Waldbe? 


A I am satisfied it went out the Gay it is marked 
MR. MacCRATE: I offer Plaintiff's Exhibit 162 
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in evidence. 


MR. MARKS: No objection. 


THE COURT: Received in evidence. 


(Plaintiff's Exhibit 162 for identification 

was received in evidence.) 

Q Was there any mention in your conversation with 
Messrs. Shippee, Wright and Willey that Phillips had stolen 
any concept or idea of theirs in respect of a Puerto Rican 
project? 

A No. 

MR. MARKS: I object to the form. 
THE COURT: I will overrule the objection. 

Q Did Mr. Shippee ever assert any such claim in 
any conversation with you? 

A No. 

Q Did Mr. Willey? 

A . Well, I would have to say no. He didn't 
say a word in that conversation, in this meeting we talked 
about. 

Q Did Mr. Wright? 

A No. 

Q Mr. Learned, it has been stipulated that the 
oil import allocation was finally granted to Phillips in 


December 1965, that the Phillips Puerto Rican Core was 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY. — 791-1020 


ars Learned - direct 
organized in January 1966. 
Did the plant go on stream before or after 
your retirement? 
A It was just after my retirement. 
Q You retired in what month? 


A Nogember of 19667 and I think that the plant -- 


the plant was basically finished when we had the dedication 


ceremony but it wasn't actually in what I call production 
operation. The other affair was in January 1968. 
It could have “een in February. 

Q It went on stream in January or February 1968? 

A Yes. 

MR. MacCRATE: I have no further questions of 

Mr. Learned. 
CROSS EXAMINATION 
BY MR. MARKS: 

Q Mr. Learned you live in Bartlesville, do you? 

A My residence is in Bartlesville. I spend 
about half a year there. 

Q You are now a consultant? 

A No, I am in Bartlesville. My home is in 
Bartlesville. The other six months I spend in Florida. 
My wife has arthritis and we go there. 


Q You are employed as a consultant? 
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As a consultant, yes. 

Q For Phillips on occasion? 

A I had been consultant to Phillips on I guess 
two lawsuits where I was involved about the same period of 
time as I am on this one. 

THE COURT: A total of three lawsuits? 


THE WITNESS: So, one other. I beg your pardon. 


Q What is your consulting arrangement, what kind 
of fees do you get? 
A A per diem fee. 
Q What amount? 
A $1000 a dav. 
A thousand dollars? 
Yes. 


You are a substantial stockholder of Phillips, 


Well that depends. 
How much stock do you own, you and your wife? 
I own I would say 25 or 26,000. 


What is the selling price approximately? 


A Selling for 57, I think it closed last Friday. 


Q In addition to your ownership of 25 or 26,000 
shares selling at that price, don't you also receive annual 


compensation from Phillips? 
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No, I do not. 
Pursuant to your retirement arrangement? 
A No, I do not. z get retirement income for 
which I contributed substantially which depends upon my 
length of service but has nothing to do with services 


rendered now or in the past. 


Q But Phillips pays that, do they not? 


A No, they do not. That is paid by Metropolitan 
Life Insurance Company. 

Q What was your position in 1962 at Phillips? 

A Well, I had two different jobs because I became 
president in April and I was as I remember executive vice- 
president and subsequent president but I may have had 
different titles. 


(Continued on next page.) 
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What was your compensation as president? 
Well, it's varied. 
Q The highest. 
A I don't remember exactly, but it was somewhere 
around $300,000 I think, last. 
Q A year? 
A Yes. 
Q In addition to that, you got stock options, 
options to purchase stock in the company? 


A No, that's how I got the stock that I have now, 


from options that were issued many years ago. 


Q I direct your attention to 1963.. Isn‘t it a 
fact that Phillips had assets of about 1.7 million dollars? 
A I don't remember those figures. 
Q Gross income of about 1.3 million dollars? 
MR. MacCRATE: Your Honor, I don't know, all 
these matters are of public record. 
THE COURT: Are you stating an objection? 
MR. MacCRATE: Yes. 
THE COURT: Objection sustained. 


How many employees did Phillips have at that 


THE COURT: You know, the only purpose of tiis 


line of questining is to help him earn another $1,000 
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tomorrow. Let's get right down to this case. They had 
lots of employees in 1962. 

MR. MARKS: There's been some talk, your Honor, 
about the size and scope of the companies involved, 

THE COURT: No problem about the size and scope. 
As far as these jurors are concerned, both the companies 
are equal, equally entitled to justice in this court. Let' 


try this case. 


Q Did you have anything to do, yourself, Mr. 


Learned, with the efforts of Mr. Brown in connection with 
Puerto Rico? 

A Are you referriiig to Bruce Brown? 

Q Yes. 

A I had nothing to do with his operation. 

Q You didn't review that presentation or have 
anything to do with that, did you, with Mr. Brown? 

A I testified that I saw the letter that Mr. 
Hewitt wrote. 

Q You were aware of the fact that Phillips turned 
cown Brown and said they weren't interested? 

A Yes. 


Q You had not participated in that decision, had 


I was a member of the executive committee that 
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passed on that matter. 


Q You have a recollection of passing on it? 
Pe 


A I already testified that I did. 

Q After Mr. Brown was told that Phillips was not 
interested in the project in Puerto Rico, do you recail whe 
that was that he was told that? 

A You mean the time? 

Q Yes. 

A It was in May of. 1962. _ 

Q Was anything done by Philips in connection with 
Puerto Rico from the time of May 1962 until your conversa-~ 
tion with Mr. Anderson in November of that year? 

A Not that I know of. 

Q What was Mr. Andersen's duties in relation to 
Phillips at that time? 

A Mr. Anderson, you're speaking of Mr. Robert 
Anderson? 

Q <es, former Secretary of the Treasury. 

A He was former Secretary of the Treasury. He 
was a consultant to PHillips. 

Q Did you know what his duties were? 

A No, I don't | -“ 

Q Do you know whether his duties related to 


finding new projects for Phillips to be interested in? 
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A I feel sure that he and Mr. Adams had discussed 
what Mr. Adams expected him to do. That might easily have 
been one of the programs. 

Q But the arrangement between them, was between 
Mr. Adams and Mr. Anderson, was it? 

A Yes. 

Q And you are not privy to the contents of their 
G@iscussions concerning his duties, is that fair to say? 

A I don't believe that < was ever told that he ha 
certain specific assignments. 

Q Weren't his duties pretty much what Mr. Anderso 
asked him to do? 

THE COURT: Mr. Adams you mean? 

Q Wasn't Mr. Anderson's duties pretty much what 
Mr. Adams asked Mr. Anderson to do? 

A I wouldn't be surprised that they could have be 

. Q You were not consulted in any way, were you, 
concerning Mr. Anderson's retainer with Phillips? , 

A I think in later years I was. I don't think I 
was in tne g¢irst year it was "ude. 

Q I'm talking about the period 19¢€2 and 1963. 

Well, I think that possibly in '63. 
Q Do you know what his duties were under his 


agreement with Phillips? 
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I don't think there was any written agreement. 
Q Di you know what his duties were? 
A I have already stated that I thought they were 
whatever he and Mr. Adams talked about. 

THE COURT: I think counsel is talking about the 
period of time after Mr. Adams had finished and you had’ 
become the chief operating officer. 

THE WITNESS: He's talking to me about '63, I 
thought. 

Q Directing your attention to the time you became 
chief operating officer, do you know what Mr. Anderson's 


duties were? 


A No, because I did not_get into that matter. 


Q Did Mr. Adams have a high regard for Secretary 
Anderson? 

A J think he had a very high regard for him. 

Q Did you share that regard? 

A I did at that time. 

Q In fact, didn't Mr. Adams at one point offer 
Mr. Anderson a seat on the board of directors of Phillips ? 

A I am not positive of that as I did not partici- 
pate in it. 

Q You had a conversation with Mr. Adams, did you 


not, sir, about the coi.position of the board of cirectors? 
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At times. 
Q In those conversations, wasn't Mr. Anderson's 
name mentioned as a candidate for election to the board? 
A I do not recall it. 
Q You were not generally in contact with Mr. 
Anderson, were you? 
No, not as a basic contact. 


Most of his conversations took place with Mr. 


I think most of them did. 

With regard to Mr. Adams, was he a very forcefu 
individual that when he made up his mind that Phillips was 
going to commit to a project that he would see that through 

A Well, I would say he was a very forceful indivi 
dual, but he had an open mind, if a matter should be changed, 
that he had his mind in one direction, he could change his 
mind. 

Q dith regard to this Puerto Rican project, did 
you have conversations from time to time with Mr. Adams 
concerning its progress? 

A Some, but not very much. 

Q In 1962 and 1963 weren't you discussing with 
him what you were doing with Mr. Anderson? 


A We were once or twice, but I mean -- 
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What did you tell him? 

A I don't remember exactly. Probably was telling 
him the status of the way things were. In '62 there was very 
little to. talk to him about. 

Q Directing your attention to your conversation 
with Mr. Anderson in November of 1962, I believe you testi- 
fied that that took place when you were in Chicago? 

A, Teleonone conversation? 

Q Yes. 

A Yes, sir. 

Q Did Mr. Anderson tell you or did you understand 
that Prudential Oil Corporation was going to be the sponsor 
and the management of this new proposed petrochemical com- 
plex in Puerto Rico? 


A I don't think he used those words. 


Q What was your understanding? Didn't you under- 


stand that Prudential was going to manage and run this 
project? 

A No. He told me just as I testified before, 
that friend of his by the name of Shippee -- 

-Q Hadn't you met Mr. Shippee? 

A I don't think T had. 

Q Hadn't you met him in Mr. Anderson's office 


perhaps a year before? 
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A This I'm not sure of, see, lean I can't say that 
I did. But if I did it was merely while we were sitting in 
‘the anteroom out there waiting to get to see Mr. Anderson. 

Q Mr. Anderson told you about Prudential Oil 
Corporation being involved, did he not? 

A He told me, he specifically told me what he 
needed but he -- he told me that Mr. Shippee woul be able 
to get his import quota if he could show that he had a 
source of oil and disposition for the products. He asked 
for a letter, which I wrote. 

Q And the letter, he told you, to address to 
Prudential Oil Corporation, is that correct? | 


A That's correct. I have already testified, 


Q And do you understand that your letter was 
going, that is, Phillips' affiliation, was going to be 
exhibited in connection with the project? 

A I didn't know what was going to happen to the 
letter. 

Q Didn't you understand that the Department of 
Interior was going to have to issue an oil import quota 
for this project? 


A OH, yes, <I knew they'd have to issue an import 


queta. 
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A In that connection, didn't you think that they 
were going to use your letter with the Department of 


Interior, wasn't that the purpose? 


A I have got to say to you that I do not think 


scot anaeante- cancun an saat ena Aene Nene Ae Ce Ct it CCS 
aaa eae 


this letter that you were writing expressing Phillips’ 


sesunoenammaaressnstnmstaae amemanmnanscnstis: 


affiliation with tnis project? 


A How they were going to use it, I don't know. 


i 
Q You didn't think that they were going to use 


Q He told you they needed the letter in connection 
with an oil import program? 


A They told me they needed to be able to get that 


{ 
{ 
{ 
in order to get their clearance through EDA. | 

Q And the Interior Department. | 

A Well, the other would follow. | 

Q And what was the connection? Didn't you under- | 
stand that they needed a substantial oil company involved in 
this project for the oil import quo.a to be granted? 


No, I don't think so. 


You don't believe that-Mr. Anderson told you 
No, he did not tell me that. I can assure you 


Didn't Mr. Anderson say in words or substance 
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that Prudential Oil needs a substantial oil company as a 
partner in this enterprise? 

A He did not. 

Q What didyou understand that you were going to d 
in connection with the counseling and assisting in the 
erection of this project? 

A Exactly what it says. 

Q Didn't you understand that you were going to 
be giving them assistance in putting up this project? 

A We were going to give them assistance if they 
needed it in the design and construction of the project. 

Q How about its operations? 


A And operation, if they needed it. 


Q And you understood that the reason that trey 


wanted Phillips in here was that Phillips was experienced 


in these matters, did you not? 


A I have already testified that what they asked 


Q I'm asking whether you understood that the 
reason that Mr. Anderson and Prudential wanted Phillips in 
the picture was that Phillips was experienced in these areas. 

A What I want ts wake clear to you is that that 
isn't what Mr. Anderson told me. 

Q Mr. Anderson did not indicate to you that 
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Phillips' experience in these areas would be helpful in 
seeing to it that this quota was granted? 
A No, he didn't say that. 
He said -hat he thought’ it might be helpful to 


Prudential in their presentation if they were able to state 


that they would have the counsel in connection with the 


building and construction. 

Q It wasn't just counseling from anybody, Mr. 
Learned, was it? It was counseling from a major oil 
company that had extensive experience in petrochemicals, 
isn't that right? 

A I'd have to say no to your question. 

THE COURT: Which part of the question is it 
that you deny; that Phillips was a major oil company? 

THE WITNESS: No, I don't deny it is a major 
oil company. But I deny that Anderson said this. 

Q Did Mr. Anderson indicate to you that this was 
going to be more than just a refinery, this was going to be 
a petrochemical complex? 

A I don't think that we had that long a discussion 
about it. I think that all he did was say exactly what I 
said before, that he wanted a letter that would assure that 
they had a supply of oil and a sale of the products. 


Q Did you understand at that time that this was 
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just a refinery? 


A I didn't ask him what it was. 


Q You didn't know that it was a petrochemical 


complex at that time, is that your testimony? 

A I didn't know what Prudential Oil had done. 

Q You were not aware of the fact that this was 
going to be a petrochemical complex, is that correct? 

A I didn't hear you? 

Q I said, when did you first become aware that thi 
was going to be a petrochemical complex? 

A Well, you mean, that it was planned to be a 
petrochemical complex? 

Q Yes. 

A I guess since this lawsuit is filed, I have seen 
some of these papers. I never even had a reply from Mr. 
Shippee to that letter. 

Q ‘Some time subsequent to this lawsuit being 
filed, is it your testimony you first became aware that 
this was to become a petrochemical complex in Puerto Rico by 
the Prudential people? 

A I don't want to make that kind of a statement 
because I am not positive of that. 

Q Isn't it a fact, from the very first conversatio 
that you had with Mr. Anderson, and in your own letter that 
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you wrote on November 13, 1962, you mentioned yourself this 
was going to be a petrochemical complex in Puerto Rico, 
jzn't% that right? 

A All Xx can tell you is that I was asked by 
Mr. Anderson would I write the letter and I wrote the lette 
and I tried to put in it what Mr. Anderson had asked me to 
put in it. 

Q You were going to assist Prudential in connec 
tion with this project in whatever manner they asked you to 
do, was that your understanding? 

A I didn't get your question. 

Q I said, was it your understanding that you were 
going to assist, that is, Phillips was going to assist 
Prudential in this project in whatever manner they asked 
oer to assist, that you had a common objective here? 

A No, no. 

Q You didn't understand that you were going to 
help them achieve this objective? 

A No. This speaks for itself. 

Q It was not your understanding, sir, that 
Phillips was going to help Prudential in whatever manner it 
could to obtain its objective, that is, get an import quota 


A LEt me have that letter a moment. 
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| 
MR. MARKS: I think I can have an answer to | 
| 
u 


| 
3 the question. 
i 
4 THE COURT: The witness is intending to tell yo 
5 | that whatever he intended was limited by the terms of the 
|} 
6 | letter. 
7 THE WITNESS: The last paragraph in the letter 
> j “ 
HI 
5 i says, "“Whever you desire, we shall be glad to have our 
9 ! representatives work with you to negotiate and complete 
10 | contracts.” 
i 
11 | And to the best of my knowledge, thera has neve 
io been a request to complete that kind of a contract. 
f : 
13 | 
i 
4 
| 
| 
| 
16 | 
17 |! 
{ 
| 
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Q Item 3 of the letter says, does it not, sir, 
you are offering to counsel with you and assist in the 
design and construction and operation of the proposed 
facility? 
A Yes, but this follows the completion of Items 1 
and 2 which was the purchase of the material and sale. 


Q Do you mean to say if you didn't complete that 


purchase and sale of the crude oil and other products 


you felt you had no obligation to give them any counseling 
whatever? 

A That was the intent of the letter and the intent 
I think of what Mr. Anderson wanted me to put in the letter. 

Q You never intended to counsel with them and 
assist in the petrochemical complex, is that what you are 
saying? 

A I am saving to you that we did if we lived up 
to the letter. 

Q Weren't you committing yourself to help them 
with that facility and to do whatever you could to help 
them? 

Bh I think you will find that there was an effort 
made to do that. 

Q Weren't you undertaking to do it by this letter. 


A You can say it either way. What I am worryins 
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about is that you are paying no attention to the last 
two lines of that letter. 

Q | Well, who dealt wien: eeudankiat, Mr. Learned? 
Who was the designated representative that Phillips sent? 
It wasn't you. Wasn't it Mr. Fischbeck? 

A It was the New York office and I think Fischbeck 
was involved. 

Q Mr. Fischbeck was manager of the International 
Project Development at the time? 

A I don't know just wha his title was. 
Fischbeck was involved, Waldbe was invoived, Mr. Conn was 
involved. 

Q Weren't you asked by Mr. Young of Prudential 
who the designated representative was going to be? 

A I don't know. 


Q You indicated Mr. Fischbeck would be the man to 


A I doubt very much whether I would have said 


that. I told you I didn't rememper in earlier testimony, 
that I didn't remember who called me. It might have 
been Mr. Young that might have called me, I don't know. 
But I think I would have told him to get in touch with 
Mr. Conn in the New York office. 


Q But at the time Mr. Anderson spoke to you didn't 
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you have some discussion about what a valuable money 


making project this might be? 


A No, there were no comments at ali. 


Q Did you understand at the time you spoke to 
Mr. Anderson if you could get or anyone could get a 
50,000-barrel a day oil amport quota this owuld be a very 
valuable item for someone to have? 
That was not discussed at all. 


Q Did you know it? 

A There is a question of how much we were gcing 
to get for selling, selling and buying the gasoline. 

Q I asked you whether you knew whether having an 
-.1 import quota would have been a valuable asset at the 
time? 

A That is a very eeeet nes question because 
of the timing. As of 1962 oil import quotas had a 
value. 

Q Wasn't that value approximately between $1 and 
$1.50 a barrel a day? 

A Well, I would say it might have been 90 cents 
but the point I am trying to get to you, you had no 
assurance how long they were going to last and no assurance 


hwo long you were going to have the sale. You had no 


contracts for the sale. I mean, for me te say this was 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHO Sse 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1070 


age re 


ars Learned - cross 


2 something of value doesn't mean anything. 

3 Q In fact, Mr. Learned, there was a market for 

4 oil import quotas in 1962 and 1963? These were actively 
5 traded in the oil industry? 


6 A I don't know what the value was. 

7 Q Isn't that right, they were actively traded? 

8 A Sure they were. 

9 Q If one company had an oil import quota and the 


other company had oil, they could make a deal together 


or share financially in the benefits of tnat transaction, 


the one who had the quota would make an arrangement with 
the company that had the oil and together they could get 
their of.1 into the United States and make some money, 
isn't that what had been happening in the oil industry? 


A I wasn't sure you could make any money because 


the market prices weren't very high. 
Q But if you could get in fetietiies petroleum 

“through the import quota you were guaranteed making money 

on the differential at least, weren't you? 


rat A If you got the cheaper oil, if you had the quota 


you could bring it in. 


WY Q At the time didn't Phillips have cheaper oil in 


Venezuela, lots of it that they couldn't get in? 


a No. 
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Q Didn't you discuss with Mr. Anderson the fact 
that you had some excess capacity that you would like to 
get into the United States and this quota might help? 

A No, I don*t think ¢o. 

Q You don't believe so? 

A I don't think that ever came up. 

Q Didn't Phillips have crude in Venezuela in 1962? 

A We had a small amount, relatively small amount. 
I don't know the exact figure. 

Q Where were you going to get the 30,000 to 
60,000 barrels a day? 

A Go out and in the open market and buy it. 

Q You didn't have it? 

A No. 

Q Why were you interested In this if you didn't 
have the oil? 


A I was interested in trying to do a favor for 


" Mr. Anderson. 


Q Didn't you think Phillips was going to come 


out of this with a profit? 


A If the negotiations had been made for those 


contracts I am sure that we would have had a small profit 
in it. 


Q Weren't you interested in making money? This 
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wasn't a charitable endeavor on your part, was it? 


A Well, no, I don’t think I would call it a 


charitable endeavor. It speaks for itself. I expected 
to get the contracts worked out. 

Q You expected to make a profit from the arrange- 
ment, didn't you? 

A I hopedto make a small profit. I don't think 
we would have quoted a price that didn't have a small 
profit in it. 

Q Did you know that there were meetings held by 
Mr. Fischbeck, Mr. Conn, Mr. Page, Mr. Jackson and Mr. 
Smith of Phillips, all these people met with Prudential? 

A I learned that since the trial. 

Q Didn't you understand at the time these events 
occurred during the period November to April 1963? 

A I don't happen to remember them. 

Q I say were you aware of the fact that for a 
‘period of at least four months Phillips representatives 
were working with Prudential representatives on this 
project? 

A At the time it occurred I was not. I am now. 

Q Were you aware of the fact that Mr. Fischbeck 
was meeting on a regular basis with the Prudential people? 


A I just stated to you that he and the other three 
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you mentioned, that I was not at that time. 


Q Were you aware of the fact that Mr. Fischbeck 


corrected a description of himself as an operating officer 


in the Prudential brochure for this project? 

A Will you restate wne question, please? 

Q Were you aware of the fact Mr. Fischbeck was 
listed as an operating officer of the Prudential project 
in Prudential's brochure? 

A I would have to say no. As I understand 
your question, was I aware? 

Q Yes, sir. 

A I say no, that is correct. 

Q Did you go down to the Department of the Interior 
in March of 1963? 

A March or April, I don't remember exactly. 

What happened? 

A I don't remember. I think I was there in March 
‘ of 1963 making a presentation on a natural gas facility 
along with Mr. Hewitt. 

Q Did you have friends in the Department of the 
Interior, people who had been in the oil industry with 
you? 

No. 


YOu did not? 
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A No. 


Q Did you ever have occasion to be down at the 


Department of the Interior to discuss projects informally 


with them to get their views on whether it was worth 
proceeding or not before you spent a lot of time and effort 
on studies and so forth? 

A I don't believe so. 

Q Didn't you have Washington attorneys that you 
would work with in that regard? 

A You asked did he personally go, not whether or 
not he sent attorneys to work. 

Q Did you ever send attorneys in Washingt’ n to 
work informally consulting with the Department of the 
Interior for the purpose of exploring their reaction to 
various Phillips proposed projects? 

A We did after we -- for instance in the Puerto 
Rico project we had Chapman & Friedman do that. 

Q Weren't you in contact with Mr. Friedman's 
office in early in 1963 with regard to the Puerto Rican 
project? 

THE COURT: Talking about him personally or 
Phillips to his knowledge? 
Q Phillips to your knowledge. 


A Not to my knowledge, I don't think. 
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Q How about Mr. Keeler, wasn't Mr. Keller in 
contact with Mr. Chapman? 
A Keeler could have been. 
Q March and April? 
A Keeler had known Mr. Chapman since World War II. 
Q Anything could have happened but I am asking 
whether you know Mr. Keller knew eres and was in 
touch? 
A I don't know what Mr. Chapman or Mr. Keller 
had done. 
Q What is Mr. Keller's position? 
A He wha in 1962, he was executive vice-president 
I guess. There wasS an answer to interrogatories that 
I have seen but I don't happen -- 
THE COURT: Is Mr. Keeler alive? 
MR. MARKS: Yes. 
THE COURT: Let's not bother this witness about 
Mr. Keeler. 
MR. MARKS: I think it is going to beome 
important. 
Q Mr. Keeler then was promoted? 
A What? 
- To higher echelons of management? 


Mr. Keeler ultimately became chief executive 
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officer when I retired in 1967. 

Q Directing vour attention to the period 1963, 
particularly in August of 1963 when you testified that you 
had a conversation with Mr. Chapman, didn't you assign 
Mr. Keller to run thea Puerto Rican project at this point 
or thereabouts? 

A Well, I don't think so. 

Q When did you give him -- were you running the 
project or Mr. Keller? 

A I was about to say to you that when we got 
into the project it was Mr. Waldbe that was running it 


and the New York office. 


Q What was Mr. Keeler's function? Didn't you 


give him instructions to see that it got done? 

A Mr. Keller was one of the top executives that 
had certain departments that reported directly and 
normally to him. 

At that time the International Department was 
one of the departments that reported to Mr. Keeler so that 
the normal approach would be to Mr. Keeler. 

But that didn't mean that when I was in 
Bartlesville and he was gone they wouldn't make an approach 
to me. It was that way with the other executives, 


Mr. Hewitt, Mr. Kittrell, people of that type. 
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Q Were you aware of the fact that Phillips had 
been reuested to do a marketing study in connection with 
the Puerto Rican project in March of 1963? 
A I have to say no because you put the word was 


I or were I. 


Q At the time? 
A I say I was not. 
Q Do you know whether Phillips said they would 


do marketing studies or not? 
A No, I don't know that now either. 
Q I show you what has been received in evidence 


as Plaintiff's Exhibit 103, a memorandum concerning 


Prudential Oil Company of April by Mr. Page. I ask you 


whether you were aware of the fact that Mr. Keeler had 
had a conversation with Mr. Chapman about the same project 
you had spoken to Mr. Anderson about, that Mr. Keeler 


told Mr. Chapman that Phillips wasn't interested until 


’ prudential got an oil import quota? 


MR. MacCRATE: Objection, your Honor, to the 
form of the question. 
THE COURT: Would you read that back, please? 
(Question read.) 
A I was not at the time. 


THE COURT: I will overrule the objection? 
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Mr. Keeler didn't “fatult you about this? 


I don't believe h 


Did you speak to Mr. Anderson about this i deaaceiniy 
' 


No. 
Did you speak to -- 

A- I didn't know about it at the time. 

Q . Wasn't this contrary to your instructions théc 
you were going to counsel and assist Prudential in regard 
to this venture? 

A Let me read it more carefully. 


THE COURT: Asking about Plaintiff's Exhibit 


MR. MARKS: Yes, your Honor. 

A The first paragraph says that he is supposed to 
refer these people to Mr. Chapman. 

Q I didn't ask you that, sir. I asked you 
whether Mr. Keeler's conversation to Mr. Chapman wasn't 

‘ contrary to your instructions that Phillips was going to 

cooperate and counsel and assist Prudential in this venture 
to get the oil import quota? 

A I don't think they were contrary. 

Q You didn't even know about this? 

A I didn't know it but you asked me for a judgment 


conclusion and I am giving it to you. 
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Q Do you know that you had to have a refining 


history, that is an importing history to get an oil import 


quota, Mr. Learned? Were you aware? 

THE COURT: As of 1963? 

MR. MARKS: Yes. 

A I do not think that is a correct statement. 

Let me explain it to you this way. 

I think that anyone who went 6 the Puerto Rican 
Government and got the endorsement of the EDA and the 
Governor of Puerto Rico would have been given very careful 
consideration by the Department of the Interior. 


(Continued on next page.) 
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Q Well, did you know that Prudential had gone to 
Phillips and told thein that they would have to take a more 


active role in this project and get the quota? 


A I do not know that. I did not know that. 


Q This was not reported to you? 


ner 


A I haven't found anything yet that would make 
me believe that. 

Q We have Mr. Fischbeck's testimony on that point. 

A Maybe I'd better explain to you what I'm trying 
to say to you. 

Q No, I'll ask you the questions, ir. Learned. 

A Okay. 

Q Well, didn't you do any follow-up on this pro- 
ject. that -- 


THE COURT: Would counsel approach the side 


(At the side bar.) 

THE COURT: What possible difference does it 
make, Mr. Marks? What possible purpose does this line of 
cross examination have? 

MR. MARKS: Well, I want to show that this 
witness did not follow up on his own project. 

THE COURT: Let's assume he's a very poor 


president and he didn't tend to his business. I don't thin 
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that gives your clients any ric*ts at all. 

Phillips is Phillips, whether it is Fischbeck 
or Keeler or this gentleman or Page or whoever. I'm not 
going to waste a lot of time to show that the president was 
not on top of the details. When Phillips acts through an 
authorized agents having a parent authority, that is the 
actions of Phillips, no matter who did it. Let's save time. 

(In open court.) 

Q Now, did you have any con.ersations with Mr. 
‘Anderson about providing additional marxeting information 
for Prudential in connection with this project? 

A I do not remember any conversations with him. 

Q I show you what's been received in evidence as 
Plaintiff's Exhibit 118, copy of a letter from Mr. Shippee 
to Mr. Anderson, and ask you if that refreshes your recollec- 
tion as to whether you had any conversations with Mr. 
Anderson in regard to Phillips providing more marketing 
information. 

A This states, this letter of ir. Shippee to 
Mr. Anderson, states that he wanted to have a discussion, 
and includes in the three points, that he wants to implemen 


the presentation with additional marketing information, which 


may be obtained from Phillips chrough your good offices. 


So it is apparently asking ‘Nir. Anderson to do 
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something about it. 

Q In connection with Phillips? 

A Yes. 

Q What I'm asking you sir, is whether that 
refreshes your recollection as to whether you had a conver- 
sation with Mr. Anderson on this point. 

A No, I did not have any conversation with Mr. 
Anderson. 

Q Now, you testified that -- when was the last 
conversation that you had about the Puerto Rican project 
prior to August of 1963, and your conversation with Mr. 
Chapman? 

A Last conversation with who? 

Q Anybody, about the Puerto Rican project. 

A Well, does this include people in Phillips? 

Q Well, you had a conversation with Mr. Anderson 
in November of 1962; then as I understand your testimony, 
there were other people at Phillips who were dealing with 
Prudential, Mr. Keeler was talking to Mr. Chapman, so 
forth, and you were not aware of those items, am I correct? 

A That's right. 

Q Vlas there any conversation concerning Puerto 
Rico that you were aware of between your conversation with 


Mr. Anderson in November, 1962 and your conversation with 


SOUTHERN DISTRICT COURT KEPORTERS, U.S. COURTHOUSE 


* * FARE MEY Yh) ~ “at. bh 


{kit 4 Learned-cross 
Mr. Chapman, August 1963? 

A Yes, there was a discussion in the executive 
committee over Mr. Hewitt's letter in May. . believe it 
was in May of ‘63. 

Q May of '62, sir. I don't want to get your 
chronology off. I'm directing your attention from November 
‘62 when you spoke to Mr. Anderson about the project, you 
gave the letter to Prudential, and then August 1963 you're 
talking to Mr. Chapman; in between there. 

A I don't recall it right now. 

Q Did you know that Mr. Chapman had been involved 
with Mr. Shippee and Mr. Anderson in connection with the 
Puerto Rican project in your conversations with Mr. Anderso 

A I'd have to say to you no, and I would like to 
explain it to you, with this additional point: 

I specifically asked Mr. Chapman, when we nego- 
tiated the contract -- 

Q No, sir, I don't want to get my chronology off. 
I'm asking you when you spoke to Mr. Anderson and you wrote 


to Mr. Shippee, did you know at that time that Mr. Chapman 


was involved with Mr. Anderson and Mr. Shippee in connectio 


with the Puerto Rican project? 
THE COURT: 1962, November. 


November, 1962. 
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I thought you were talking to me about '63. 
No, I did not know that. 

Q Didn't you know that Mr. Chapman was going to 
work in Washington to get the oil import quota for Mr. 
Shippee's group? 

A No. At that time, no. 

Q You learned that subsequently? 

A I understand he did subsequently, but at that 
time I didn't know it. 

'Q Do I understand your testimony correctly that 
in August of 1963 Mr. Chapman called you out of the blue? 

A Yes, he did. 

Q You had never previously spoken to the man? 

A I don't remember any previous conversation. 

Q You never previously met the man? 

A I don't remember ever meeting him before that. 

Q And he called you, just out of the blue, in 
August 1963 and he said what, “I've got a way to get an 
import quota for Phillips on this Puerto Rican project"? 

A No, he didn't say it that way. 

Q He referred to an import quota under the Puerto 
Rican project, did he not? 


A Yes, he said that, as I have testified earlier, 


that he thought that if Phillips was interested and that 
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Phillips was willing to limit the exportation of gasoline 
to something less than fifty percent, that there was a stron 
possibility that an import quota could be gotten for a 
project, petrochemical project in Puerto Rico. 

Q Didn't you tell him that you had been working 
with Mr. Anderson and Prudential Oil with regard to an oil 
import quota for the same project? 

A No, because I hadn't been. 

Q You hadn't even been told that Prudential had 
been turned away by Phillips, had you, sir? You just testi 
fied to that a minute ago. 

THE COURT: I'm not interested in what he was 


told. Let's stick what what he did and did not do. 


Q What you knew, as of August, 1963, $° far as 


you knew, Prudential was still working in connection with 
the quota, weren't they? 

A I don't know. I didn't know whether the, were. 

Q Did you speak to Mr. Anderson and ask him? 

A No. I didn't know what -- why would I have 
talked to Mr. Anderson? 

Q Because it was the same project, wasn't it? 

A Well, I hadn't even had an answer back from 
anybody; at that point, do you realize that I didn't know 


Nathan Shippee? Do you realize that he had not replied eve 
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to that letter? I wouldn't have any remembrance of writing 
that letter at that time. 

Q Didn't you inquire of your staff what happened 
to Prudential Oil Corporation and the quota that they were 
working with them on? 

A I wouldn't have made such an inquiry because z 
didn't know that there was any such thing being done. 

Q Well, would it surprise you to learn, sir, that 
on June 22nd, your New York office copied, made twenty-four 
copies of Prudential Oi] Corporation's brochure for an 


application for an oil import quota? 


Prudential's brochure application in support of an oil 


import quota? 
A It wouldn't surprise me now. 
Q Did anybody at Phillips tell you that Chapman 


might call you in connection with this oil import quota? 


A I didn't get what you asked me. 
Q Would it surprise you to learn that on June 22n 
1963, your New York office made twenty-four copies of 


A No, sir. 


Phillips had ever spoken to him before about this project, 


Q And you did not know at that time that anyone a 
did you? 


A Well, that's a hard question to answer, because 
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I don't know how to limit it to the Bruce Brown matter. 
Because at some point in tme I learned that Chapman was 
working with Bruce Brown, along with Coan, I think. 

Q You didn't inquire of Mr. Chapman whether this 
was the same project that you had spoken to Mr. Anderson aba 
and written to Mr. Shippee about, did you? 

A No, I did not. 

I did make a very specific question of Mr. 
Chapman, whether there were any other people, any other 
commitments besides Mr. Coan. 

Q That was much later, wasn't that your testimony 

4 No, that was at the time -- well, wait a minute. 
This was in November of '63. 

Q Do you recall discussing this matter with Mr. 
Keeler in August of 1963? 

A No, but I might have. I mean, I don't have any 
memory of it. 

Q Didn't you request that Mr. Keeler be in charge 
of Phillips’ review of this matter to make a report back to 
you so that you couldmake a determination whether Phillips 
would proceed? 

A Well, that is that report that we were making 
after Mr. Chapman had called. 


Q Didn't you tell Mr. Keller that you wanted him 
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starting in August of 1963 to be in charge of this matter? 

A Well, I probably did. I just don't remember. 

I knew that we were having a report made and it would have 
logical that Keeler would be the head of it. 

Q Now, when you spoke to Mr.Chapman, did he tell 
you that he would like to meet in Washington with some 
representatives of Phillips and to discuss the project? Ho 
did you leave it with Mr. Chapman after your conversation? 
Did you say you were interested? 

A The first conversation? 

Q THe conversation where he called you out of the 
blue sky, you never met him or spoke to him before in your 
life. 


A Well, I told him that I would not have had any 


interest, but that I did think we might have and would have 


someone talk to him. 

Q What happened next? 

A I'm not sure. 

Q Didn't you have Mr. Conn and Mr. Slack go down 
Washington to meet with Mr. Chapman on or about August 7, 
1963, shortly after -- 

A I already testified to the fact that I turned 
it over to che international department, New York. Mr. Con 


was the headquarters of it, and Mr. Slack was the Washingto 
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representative of Phillips, so it is quite logical they 
would, but I don't think I specifically told them to go 
there. 

Q Do you know that Mr. Chapman gave Mr. Conn a 
brochure at that meeting; are you aware of that? 

A Am I aware of it now? I'm not sure whether he 
gave him a brochure or not at that meeting, but at some 
point he got a brochure. I'm not that familiar with the 


case. 


What brochure did he get? 


You will have to show it to me. 
Was it Prudential’s brochure, sir? 
THE COURT: State the number for the record. 
Q ' P-215. 
A I don't know. I mean, I'd have to say to you 
I don't know. 
Q Do you know what was done with the brochure tha 
Mr. Conn got from Mr. Chapman? 
A No, I do not. 
Q Do you know who worked on it? 
A The international department in New York 
probably worked on it. 
Q You had nothing to do with the work on that? 


A No. 
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That was assigned to Mr. Waldby, I believe. 
I think that's right. 
Under Mc. Keeler's supervision? 
Under Mr. Conn's -- well, Keeler to Conn to 
Waldby, yes. 


Q 'taose are the three who were primarily in 


Well, in reporting order, I mean reverse 

reporting order I'd better Say. 

Q So you don't know what any of those gentlemen 
did with the material that they received from Mr. Chapman, 
do you? 

A Are you speaking now? 

Q No, at the time, sir. 

A No, I did not. 


Q Did you know that Mr. Chapman had been having 


conversations with Mr. Anderson concerning this project in 


the period -- in the year 1963? 


™HE COURT: Conversations in ‘63 or did he know 


Did you know in 1963 that Mr. Anderson was 
having conversations with Mr. Chapman about this Puerto 
Rican project? 


A No, I did not. 
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Q As far as you knew, once, you only had a conver 


sation with Mr. Anderson about the project and that was in 
November, 1962? 

A Up to that time ,yes. 

Q And thereafter your next conversation with him 
was in November, 1963, I believe you testified? 

A Yes. 

Q Is that correct? 

A Yes. 

Q Did you discuss with Mr. Keeler his relationshi 
in terms of Mr. Chapman and Mr. Anderson with regard to 
this Puerto Rican project? 

A Mr. Keeler's relationship? 

Q With Anderson and Chapman, in seeing this proje 
shrough. 

A I don't recollect that. 

Q I show you what's been received in evidence as 
Plaintiff's Exhibit 127, which is a Telex from Mr. Conn 
to Mr. Parker, which states, toll W.W.K., that's Mr. 
Keeler's initials, W.W.K.? 

A Yes. 

Q And ask you if that refreshes your recollection 
as to whether Mr. Anderson remained involved in this Puerto 


Rican project in 1963. 
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This doesn't bring any memory back to me. 

MR. MARKS: Your Honor, I'd like to read this 
Telex since 

THE COURT: Hasn't it been read once already? 

MR. MARKS: No. 

THE COURT: Is there any showing that this witness 
ever received this Telex or any copy of it? This is from 
Coan to Parker, or Conn to Parker, rather. 

MR. MARKS: And Toll W.K.K. 

COURT: He's not W.W.K., is he? 

MR. MARKS: No, he's not. 

THE COURT: Then why don't you find out what he 
knows about this lawsuit and let him go back to Bartlesville 
and dont' cross examine him about telegrams which he hasn't 
seen before the lawsuit started. 

Q Did Mr. Keeler ever discuss with you Mr. Ander- 
son's relationship to this project? 

A I don't thirk so. 

Q Did you have any knowledge of Mr. Fischbeck being 
asked to brainstorm and discuss this project with Mr. 
Keeler in Bartlesville in August of 1963, do you have any 
knowledge of that? 


A No, but this could have been quite easily 


possible. I mean, I have no knowledge of it. 


Q Did you understand from anyone at Phillips that 
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there was an urgency about Phillips preparing a brochure 
after August of 1963 for presentation to the Interior 
Department? 

A Let me -- 


THE COURT: Can't « answer that question yes 


THE WITNESS: Well, I'll have to answer it now. 
I hate to leave it that way. I'm sorry. 

THE COURT: If you can't truthfully answer it, 
then you can give an explanation. 

THE WITNESS: The true answer is no, but what I 
think you're doing is confusing the report that I asked for 
at thattime for the Puerto Rican-European-Algerian project. 

Q Did you understand there was going to be a 
brochure prepared by Phillips for presentation to the Oil 
Import Board in connection with the application for a quota 
for Puerto Rico? I'm talking now for the period from say 
August to November, 1963. 

A Until that report was completed and considered, 
we did not have a contract wink Chanins: we did not have a 

final decision what we were going to do in August of '63. 
Q I'm talking about ~~ 


COURT: How much longer with this witness? 


MARKS: Quite a bit, your Honor. 
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THE COURT: All right, members of the jury, we 
will resume 10:30 tomorrow morning. You may withdraw from 
the courtroom at this time. 

(Jury left the courtroom.) 


THE COURT: Mr. Learned, perhaps you'd be good 


enough to step outside the courtroom for just a minute. Pl 


return 10:30 tomorrow morning. 
THE WITNESS: Yes, sir. 


(Witness left the courtroom.) 
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THE COURT: I think I must really ask you again, 

Mr. Marks, you are wasting our time here. 

acts through its duly authorized agents and they do some- 

thing that is admissible or relevant to this case and it 

is already in evidence, if it be established that Vir. 

Conn sent a telegram to Mr. Parker and told W.W. Keller 


about it, it makes absolutely no difference to your client's 


posture in this case whether or not this chief operating 


officer for a time, who is now testifying, was told at 
that time by Mr. Keeler or not told by Mr. Keeler or not 
told by Mr. Conn. 

It aids nothing. It is not even good advocacy 
to show this jury that he was something less than effective 
on keeping track of what his subordinates were doing. 

But that is up to you. 
What I am jealous of is the time of this 
* Court and jury and it makes no substantive difference at 
all in this case if an executive of Phillips did something 
that has.a legal effect. Whether this man knew about 
it at the time or didn't know about it at the time is 
totally irrelevant to this trial. 
MR. MARKS:: But, your Honor, Conn, Parker and 


Keeler, all of whom were on the witness list that was 


jks 1566 
provided, and all who were going to be called, I lea. 


now that none of them are going to be called. 


THE COURT:. Didn't you depose any of them? 


MR. MARKS: Yes, we did. 
THE COURT: Read cheir depositions, if you like. . 
but it is not relevant to this case whether or not he 
knew what they were doing. 
The fact of wnat they are doing is amply shown 
by documents. 


MR. MARKS: I will try to move it along, your 


THE COURT: But it makes no difference, and i 
don't see how you gain any points with this jury by 
showing that the people who run large companies like 
Phillips have the same infirmities that all the rest of 
us have. They didn't know what was going on, some of 
the time, which the proper answer to is what difference 

- does it make? 

Please let's narrow it down. I would like you 
to finish this witness in 15 or 20 quick minutes tomorrow 
morning, and I just simply will not have this trial unduly 
prolonged. That goes for both sides. 

We have got to get right to this, and it is 


not adding anything. So let's get right to what he knows, 
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what he did, what he saw, what he heard, and not how well 
he kept track of his subordinates. 

All right. | 

I want you to bring enough witnésses tomorrow, 
Mr. MacCrate. I have got to move this trial along. 

I can't be confronted by some contention that the next ~- 
witness is downtown in somebody's office, waiting to be 
called. I can't have it. 

MacCRATE: That was ten minutes of one. 

THE COURT: Even so, I was prepared to sit till 
1.30 and I could have used the half hour. It would have 
given me more time for my < o'clock matter. You see, 
the jury has to have a full lunch hour. That doesn't 
necessarily apply for the rest of us. 

MR. MARKS: To expedite things, may we have the 
production of the 1973 and '74 financials which we have 
requested on several occasions so we can have them avail- 
‘ able for these experts? 

THE COURT: All right. Are they relevant to 
anything? 

MR. MARKS: Yes, your Honor. They are 
directly relevant to the profits that the defendant 
earned. 


We have already admitted the ones through 1972. 
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We want to bring it up *° ware. 

MR. MacCRATE: Is this reopening a question 
that has already been determined? 

MR. FARRELL: It has not been determined. 

MR. MacCRATE: What is the request, then? 

MR. FARRELI: We want the statements for 1973 
and 1974. 

MR. MacCRATE: It was previously determined, it 
is my recollection, that the production of statements 
would be limited to the year 1972. 

MR. FARRELL: That was at pretrial, before the 
trial. It is quite obvious that Phillips' contention 
now, your Honor, will be that they are going to poor mouth 
about the quota ending in 1973. 


I think we are entitled to rebut that, in any 


Secondly, I think we are entitled to use the 
- statements to cross-examine their experts or to cross~ 
examine anyone who makes the contention that the fact that 
the quota is ended makes a great deal of difference in 
the profits they are earning. 


THE COURT: That contention hasn't been made yet, 


but the problem which I am confronted with is twofold 


here: 
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If such a contention is made, then that is 


the time when these statements would become available 


for impeachment purposes. 

Such a aniseed hasn't really been made yet. 
The other thing is that your damages and yous rights and 
everything were all fixed on the morning you came in and 
filed your summons and complaint here, and this case 
theoretically should have been tried 20 days later, and 
I think to inject the area of hindsight on either side 
of this litgation simply because it has been so drawn out 
is unfortunate. 

Now, we have allowed the first few years, 
probably in the nature of a compromise, but there comes a 
time when no one should profit by the extreme delay 
between the date of filing this lawsuit and the date it 
was tried. 

MR. FARRELL: Your Honor, may I just say this? 

* That cuts both ways. 

THE COURT: It does, indeed, Mr. Farrell. 

MR. FARRELL: If this case had been tried in 
1968, then all of the projections that were made concerning 
the ten-year quota and all that would then have been true 
“4s far as we can see. 


On the other hand, now that the quota is over, 
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the question arises whether or not the profits continue, 
and whether that has markedly changed the financial 
situation. 

I don't think that we should be in the position 
of having our own expert have to cut down his prospects 
for the core facility because of the end of the quota 
system and then not have some information as to whether 
the end of the quota system really actually hurt Phillips 
that much. 

I would also add that there cases that say we 
are entitled to show profits right up to the day of the 
trial, the Dwayne Jones case being one of them. 


(Continued on next page.) 
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THE COURT: That is an equity action, isn't it? 

MR. FARRELL: I don't think that was the reason 
for the ruling. I have my cues here -- 

THE COURT: That is a very famous case and it 
has been a few months since I looked at it. Let's get 
back a moment. 

Isn't it true after PRIDCO ceased to be a 
minority shareholder of this company that any profits or 
losses were affected in large measure by the fact that 
Phillips was buying and selling from itself? 

MR. MARKS: It always did that. 

THE COURT: But when they had PRIDCo as the one- 
quarter owner of the equity, — had somebody else in 


the situation which required them to deal fairly with the 


Puerto Rico Core. Once they owned it wholly, it really 


didn't matter how they handled their intercompany charges, 
it was a wholly-owned subsidiary and it was immaterial 
‘what they charged or what management they furnished or 
what went on or what book items appeared. ; 

I can see if an expert starts testifying he 
might open the door to the use of these documents for 
impeachment purposes. 


As far as opening the main case I'm not very 


favorably inclined. 
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MR. FARRELL: I didn't want to reopen the main 


case, I want them for cross-examination and rebuttal if 


necessary. 

THE COURT: I don't think I would take them for 
rebuttal but probably there is a good basis to produce 
them for cross-examination. 


We might save time if they were preduced in 


Don't these have to go to the Commonwealth 
Aren't they a public record? 


MR. MacCRATE: I can't respond on that, your 


THE COURT: I'm not talking about taxes. 

MR. MARKS: But their financials are available 
for payment of taxes. 

THE COURT: Taxes are generally confidential. 
I am thinking in terms of the ten-year contract read in 

‘ evidence in which Phillips was required to reinvest its 

profits and for this reason I would assume they had to give 
the financials to the Commonwealth but not for taxes 
but to perform their contract. 

MR. MacCRATE: To the extent to which there was 
an enormous investment in fibers, that took care of that 


obligation, I can't state to your Honor exactly what 
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impact that had as to any reporting requirement. 

THE COURT: It would seem obvious to me they 
would still insist on their reporting even if they knew 
the bottom line was joing to be zero. 

MR. MacCRATE: Your Honor, so far as actual 
experience, any time after 1970 when the PRIDCO interest 
was sold, as your Honor pointed out, is completely 
affected by an entirely new relationship between parent 
and subsidiary. 

THE COURT: I could see that an expert might 
open the door to these documents for cross-examination 
purposes. If we ever get to the day when we get to the 
expert. 

MR. MacCRATE: The on)y reference to these 
matters up to this time has been by plaintiff's own expert 
and plaintiff's experts for valuing as of 1968. " This 
was their testimony and what happens later on as the 

" Court compromised it to an earlier date over our objection, 
nothing that happened after January of 1968 was relevant. 

THE COURT: Let us go off the record. 

(Discussion off the record.) 

THE COURT: Gentlemen, I will direct the 1973 
and 1974 financial statements of Phillips Company Limited 


of Puerto Rico shall be produced by defendant and marked 
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for identification and may be examined under the 


protective order previously had in this litigation by 


plaintiff's counsel. 

Whether or not these can be used for purposes 
of impeachment in the cross-examination of any expert 
called by defendant is something which the Court will 
resolve at a later date and until such a resolution favor- 
able to plaintiff, they are absolutely not to be used 
in any way in this litigation and particularly their 
contents or the existence of them is not to be mentioned 
directly or indirectly or in any way whatsoevef in front 
of the jury. 

Is that acceptable to all of you? 

MR. FARRELL: Yes. 

MR. MacCRATE: Yes. 

THE COURT: Now, let us talk some more about 
Mr. Chapman. 

Do you want to discuss that off the record? 

(Discussion off the record.) 

THE COURT: Gentlemen, I will discuss the 
Chapman matter with you further tomorrow and I would 
request you do remind me of it. 

MR. MacCRATE: I will do that, your Honor. 

THE COURT: All right, gentlemen. 


(Adjourned to Tuesday, January 20, 1976, at 
10.30 o'clock a.m.) 
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